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In the case ofGiuliani and Gaggio v. Italy,
The European Court of Human Rights, sitting as a Grand Chamber composed of:
JeanPaulCostaPresident,
Christos Rozakis,
FrancoiseTulkens,
IreneuCabral Barretp
BosStjan M.Zupancic,
Nina Vaji¢,
ElisabethSteiner
Alvina Gyulumyan
Renatelaeger
David Thor Bjérgvinsson,
InetaZiemele
IsabelleBerro-Lefévre
Ledi Bianku,
Nona Tsotsoria,
ZdravkaKalaydjieva
Is1l Karakas,
Guido Raimondijudges,
andVincentBerger Jurisconsult,
Having deliberated in private on 29 September 2010 and on 16 February 2011,
Delivers the following judgment, which was adopted on therntasttioned date:

PROCEDURE

1. The case originated in an application (no. 2383) against the Italian Republic lodged with
the Court under Article 34 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (“the Convention”) by three Italian nationals, Mr Giuliano GiylMs Adelaide Gaggio
(married name Giliani) and Ms Elena Giuliani (“the applicants”), on 18 June 2002.

2. The applicants were represented by Mr N. Pacdetti Mr G. Pisapialawyess practising in
Rome. The Italian Government (“the Government”) were represented by their Agest,EMr
Spatafora, and by their co-Agent, Mr Dettieri.

3. The applicantcomplained of the death of their son and brother, Gaildiani, which they
considered to have been caused by excessive use af fomefurtrer alleged that the respondent
State had not taken the necessary legislative, administrative and regoiasyres to reduce as
far as possible the adverse consequences of the use of force, that the organisation agdoplanni
the policing operations had not been compatible with the obligation to protect life antie¢ha
investigation into the circumstances of their relasivieath had not been effective.

4. The application was allocated to theurth Sectiorof the Court (Rulé2 § 1 of the Rules of
Court). On6 February2007, following a hearing on admissibility and the merits (Rule 54 § 3), it
was declared admissible by a Chamber of that Section composed of thenipljodges:Sir
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Nicolas Bratza, Josep Casadevall, GiovaBunello, Kristag Traja, Vladimiro Zagrebelsky
Stanislav Pavlovschi and Lech Garlicki, and alshafrence EarlySection Registrar.

5. On25 August 2009 a Chamber of that Section, composed of the following ji&Igdscolas
Bratza, Josep Casadevall, Lech Garlicki, Giovanni Bonello, Vladimiro Zagrebelgijgana
Mijovi¢ and Jan Sikuta, and also olLawrence Early Section Registramielivered a judgment in
which it held as follows: unanimously, that there had been no violafioArtecle 2 of the
Convention in its substantive aspect with regard to the excessive use of foree Wytdis to two,
that there had been no violation of Article 2 of the Convention in its substantive aspeegaitth r
to the positive obligation to protect life; by four votes to three, that there had beent@arviofa
Article 2 of the Convention in its procedural aspect; unanimously, that it was not argctss
examine the case under Articles 3, 6 and 13 of the Convemtnahynanimously, that therbad
been no violation of Article 38 of the Convention. It also awarded, in respect gjecomiary
damage, 15,000 euros (EUR) each to the applidantsanoGiuliani and Adelaide Gaggio and
EUR 10,000 to the applicant Elena Giuliani.

6. On 24 November 2009 the Government and the applicants requested, in accordance with
Article 43 of the Convention and Rule 73 of the Rules of Court, that the case bedrefethe
Grand Chamber. On 1 March 2010 a panel of the Grand Chamber granted the requests.

7. The composition of the Grand Chamber was determined according to the provisions of
Article 26 88 4 and 5 of the Convention and Rule 24 of the Rules of Court.

8. The applicants and the Gawment each filed further wten observations (Rule 59 § 1).

9. On 27 September 2010 the judges and substitute judges appointed to sit in the present case
viewed the CBROMs submitted by the parties on Afthe and 9 July 2010 (see paragraph 139
below).

10. A hearing took place in public in the Human Rights Building, Strasbourg, on 29 September
2010 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government

Mr N.LETTIER], Co-Agent
Ms P.ACCARDO, Co-Agent
Mr G.ALBENZIO, Avvocato dello Stato;

(b) for the applicants
Mr N. PAOLETTI,
Ms G.PAOLETTI,
Ms N. PAOLETTI, Counsel,
Ms C.SARTORI, Assistant.

The Court heard addresses by them.
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THE FACTS

|. THE CIRCUMSTANCES OF THE CASE

11. The applicants were born in 1938, 1944 and 1972 respectively and live da @Get Milan
They are the father, mother and sister of Carlo Giuliani, who was shot and killed during the
demonstrations on the fringes of the G8 summit in Genoa in July 2001.

A. The background to the G8 summit in Genoa and theventspreceding the death of Carlo
Giuliani

12. On 19, 20 and 21 July 2001 the G8 summit was held in Genoa. Numerous “anti
globalisation” demonstrations were stagedhe city and substantial security measures were put in
place by the Italian authorities. Undszction 4(1) of Law nol49 of 8 June 2000, the prefect of
Genoa was authorised to deploylitary personneto ensure public safety in connection witte
summit In addition, the part of the city where the G8 were meeting (the historic cense) wa
designated as‘aed zoné and cordoned off by means of a metal fence. As a result, only residents
and persons working in the area were allowed access. Accdss port wagrohibitedand the
airport was closetb traffic. The red zone was contained within a yellow zone, which in turn was
surrounded by a white (normal) zone.

13. The servicanstructions ofl9 July 200lwereissuedby the dficer in command of the law
enforcement agencies the day befGerlo Giulianis death Theysum up the priorities of the law
enforcement agencies as follows: establishing a line of defence withirdtherre, with the task of
repelling rapidly any attept to break through; establishing a line of defence within the yellow zone
to deal with any incidents, taking account of the position of the demonstrators in vadatisns
and of actions perpetrated by more extremist elements; putting in place-grdblianeasures on
the streets concerned by the demonstrations, bearing intn@nk of violence encouraged by the
presence of crowds of people.

14. The parties agreed as to the fact that the semsteuctionsof 19July 2001 amended the
plans hitherto established regarding the deployment of the available meansoainckesssn order
to enable the lavenforcement agencies to counter effectively any attempt to enter the eeyzon
participants in the demonstratiohthe TuteBianche(“White overall8) which had been announced
and authorised for the following day.

15. The applicants maintained that the senmsgructionsof 19 July had given a detachment of
carabinieriimplicated in the death of Cariuliani a dynamic role, whereas it had previously been
supposed to remain in one location. The Government stated that the sestrisgtionshad been
communicated orally to the officers on the ground.

16. Aradio communicatiohisystem had been put in place, with an operations control room
located in theGenogpolice headquarterguesturd, which was in radio contact with the officers on
the ground. Thearabinieriand police officers could not communicate directly amongst tekees
by radig they could only contact the control room.

17. On the morning of 20 Julgomegroups of particularly aggressive demonstrators, wearing
balaclavas and masks (the “Black Bloc”) sparked numerous incidents and clashegawy
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enforcement officerslhe TuteBianchemarch waslueto set off from the Carlini stadium. This was

a demonstration involving several organisations: representatives of the “No Glatadiment and

of community centres, and young communists fromRifendazione comunistparty. While they
believed in nofviolent protest (civil disobedience), they had announced a strategic objective,
namely to try to penetrate the red zo®a. 19 July 2001 the head of tk&enoa policeauthority
(questorg had prohibitedhe TuteBianchemarchfrom entering the red zone or the zone adjacent to
it, and had deployed laenforcement officers to halt thearchat Piazza Verdi. Consequently, the
demonstrators were able to march from the Carlini stadium and all the way aéomgl®maide to
Piazza Verdi, that is to say, well beyond the junction of Via Tolemaide and Corism Tdrere
clashesoccurred, as detailed below.

18. At around 1.30 p.m. themarchset off and headed slowly westwards. Around \iéemaide
there were signs of earlier disturbancése marchwas headed by a contact group made up of
politicians and a group of journalists carrying video recorders and caméesarchersslowed
down and made a number of stops. In the vicinityiaf Tolemaide there were incidents involving
persons wearing masks and balaclavas andel#arcement officers. Thenarch reached the
railway tunnel at the junction with Corso Torino. Suddenly, tear gas wasolir¢he demonstrators
by carabinieri under the command of Mr MondellTthe carabinieri charged forward, making use
of their batons. The march was pushed back eastwards as far as the junction withhedia |

19. The demonstrators split up: some headed towards the seafrontpthleite sought refuge in
Via Invrea and then in the area around Piazza Alimonda. Some demonstrsparsdesl to the
attack by throwinghard objects such as glass bottles or rubbish bins at thenfrcement
officers. Armoured vehicles belonging to tba&abinieri drove up Via Casaregis and Via Invrea at
high speed, knocking down the barriers erected by the demonstrators and forciegntimestrators
at the scene to leave. At 3.@2n. the control room orderédr Mondelli to move away and allow
the marches to pass.

20. Some of the demonstrators retaliated with violence and clashksplacewith the law
enforcement agencies. At around 3.40 p.m. a group of demonstrators attacked an armoured
carabinierivan and set it alight.

B. The death of Carlo Giuliani

21. At approximately 5 p.m. the presence of a group of demonstrators who appeared very
aggressive was observed by the Sicilia battalion, consisting of arounddrfipinieri stationed
close to Piazza Alnonda. Two Defender jeeps were parked nearby. Police officer Lauro ordered
the carabinierito charge the demonstrators. Tderabinieri charged on foot, followed by the two
jeeps. The demonstrators succeeded in pushing back the charge, eardingeri were forced to
withdraw in disorderly fashion near Piazza Alimonda. Pictures taken from apteliat 5.23 p.m.
show the demonstrators running along Via Caffa in pursuit of thetdarcement officers.

22. In view of the withdraval of thecarabinieri the jeeps attempted to reverse away from the
scene. @esucceeded in moving off while the other found its blotked by an overturnegfuse
container.Suddenly, severalemonstratorsvielding stones, sticks and iron bassrroundd it. The
two side windows at the rear and the rear window of the jeep were smashed. The rdgonenst
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shouted insults and threats at the je@mcupants and threw storasd a fire extinguisheat the
vehicle.

23. There were threcarabinierion board the jeep: Filippo Cavataio (“F.C.”), who was driving,
Mario Placanica (“M.P.”) and Dario Raffone (“D.R.”). M.P., who was suffering ftbeneffects of
the teargas grenades he had thrown during the day, had been given permissiaapthyn C
Cappello, commander of a companycafabinieri, to get into the jeep in order to get away from
the scene of the clashes. Crouched down in the back of the jeep, injured and panicking, he was
protecting himself on one side with a riot shield (accuydio the statement of a demonstrator
named Predonzani). Shouting at the demonstrators to leave “or he would kill them”, M.P.gdrew hi
Beretta 9 mm pistol, pointed it in the direction of the smashed rear window of th&e\aidc after
some tens of seconds, fired two shots.

24. One of theshotsstruck Carlo Giuliania balaclavaclad demonstrator, in the face undes
left eye. He had been close to the refathe jeep and had just picked an empty fire extinguisfier
the ground and raised it uige fell to the ground near the leftde rear wheel of the vehicle.

25. Shortly afterwards, F.C. managed to restart the engine and in an attempiéooff
reversed, driving over Carlo Giuliamibody in the process. He then engaged first gear and drove
over the body a second time as he left the scene. The jeep then drove towards Piarasedom

26. After “a few metres” carabinieri sergeantmajor Amatori got into the jeep and took owatr
the wheel, “as the driver was in a state of shock”. Anatambinierenamed Rando also got in.

27. Police forces stationed on the other side of Piazza Alimonda intervened andedigpers
demonstrators. They were joined byrsocarabinieri. At 5.27 p.m. a police officer present at the
scene called the control room to request an ambulance. A doctor who arrived at the scene
subsequently pronounced Carlo Giuliani dead.

28. According to theMinistry of the Interior (ministero dellnterng), it was impossible to
indicate the exact number o&rabinieri and police officers at the scene at the moment of Carlo
Giuliani's death; there had been approximately ftiyabinieri, some 150 metres from the jeep. In
addition, 200 metres away, near Piazza Tommaseo, there had been a group of polise office

29. Relying,inter alia, onwitnessevidence given by lav@nforcement officers during a parallel
set of proceedingshe “trial of the twentyfive”, see paragraphs 12AB8 below), the applicants
stated in particular that, while on Piazza Alimonda,daeabinieri had beerable to take off their
gas masks, eat and redlith the situatiorf’calm’, Captain Cappellbad ordered.P. and D.Rto
boad one of the two jeeps. H®nsideredhe twocarabinieri to be mentally exhaustgda terrd’)
and no longer physically fit for duty. Cappello also consideredMb@at should stop firing tear gas
and took away his tear-gas gun and the pouch contairengdlgas grenades.

30. Referring to the photographs taken shortly before the fatal shot, the applicessedthat
the weapon had bedmeld at a downward angle from the horizontahey alsoreferred to the
statements made HyieutenantColonel Truglio (see paragraph 43 below), who said that he had
been ten metres or so from Piazza Alimonda and thirty to forty metresfeomaythe jeep. The
carabinieri (around a hundred of them) had been some tens of metres from the jeeplidde p
officers had been at the end of Via Caffa, towards Piazza Tommaseo. Thardpplibmittedthat
the photographs in the investigation file clearly showed smareinieri not farfrom the jeep.
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C. The investigation by the domestic authorities

1. The first steps in the investigation

31. A spent cartridge was found a few metres from Carlo Gitdiditdy. No bullet was found.
A fire extinguisher and a bloodstained stone, among other objects, were found bebm#ythad
were seized by the police. It emerges from the file that the public prosscatfice entrusted
thirty-six investigative measures to the police. The jeep in which M.P. had beelfliriga\and also
the weapon and equipment belonging to him, remained in the hands cdr#iénieri and were
subsequently seized under a court order. A spent cartridge was found inside the jeep.

32. During the night of 20 July 2001 the Genoa mobile police ke#rd evidence from two
police officers, Mr Martino and Mr Fiorillo. On 21 July Captain Cappeildyo wasin charge of the
ECHO company, recounted the events of the previous day and gave the namesacdkimeeri
who had been in the jeeple said that he had heard no shots, probably because oadis
earpiece, his helmet and his gas mask, which reduced his hearing.

2. Placing under investigation of M.P. aRdC.

33. On the night of 20 July 2001 M.P. aiRdC. were identified and examined bihe Genoa
public prosecutds office on suspicion of intentional homicide. The interviews took place at the
headquarters of the Gencarabinieri.

(a) M.P.'s first statement

34. M.P. was an auxiliarycarabiniere assigned to Battalion no. 12 (Sicilia), and one of the
members of the ECHO company constituted for the purpose of the G8 summit. Teg#tHeur
other companies from different regions of Italy, the company formed part &Glie, under the
orders of LieutenanColonel Truglio. The ECHO company was under the orders of Captain
Cappello and his deputies Mirante and Zappia, and was directed and coordinated.doyrd/ra
seniorofficer (vice questoreof the Rome police. Each of the five companies was divided into four
detachments of fifty men. The overall commander of the companies was Colonel Leso.

35. M.P., who was born on 13 August 1980 and began servingaaakaniereon 16 September
2000, was twenty years and eleven months old at the material time. He wad trathe us of
grenades and had been deployed to fire tear gas. He stated that duringithergebbperations he
had been supposed to move around on foot with his detachment. Having fired sevayas tear
grenades, he had felt a burning in his eyes and fachahdsked Captain Cappello for permission
to board a jeep. Shortly afterwards anotteabiniere(D.R.), who was injured, had joined him.

36. M.P.said that he had been very frightened because of everything he had seen bemg throw
that day, and was particularly afraid that the demonstrators would throw Molotov ilsodkia
explainedthat he had grown more afraid after being injured in the leg by a metal object &ed in t
head by a stone. He had become aware that the jeep wasattadk because of the stones being
thrown and had thought that “hundreds of demonstrators were surrounding the jeep” hattboug
added that “at the time [he] fired the shots, no one was in si¢tg”.said he had been
“panic-stricken”. At some point heealised that his hand was gripping his pish@thrust the hand

diritti-cedu.unipq.it



http://www.diritti-cedu.unipg.it/

UNIVERSITA' DEGLI STUDI DI PERUGIA

DIPARTIMENTO DI DIRITTO PUBBLICO

“‘L'effettivita dei diritti alla Iuce della giurisprudenza della Corte europea
dei diritti dell'uomo di Strasburgo”

GIULIANI AND GAGGIO v. ITALY JUDGMENT

carrying the weapon through tfeeps rear window and, after about a minute, fired two shots. He
maintained that he had not noticed Carlo Giuliani behind the jeep either before ariafjer f

(b) F.C.'s statement

37. F.C., thgeeps driver, was born on 3 September 19a7dhad been serving ascarabiniere
for twentytwo months.At the material time he was twertlyree years and ten months olde
stated that he had been in an alleyway near Piazza Alimonda and had attempted tooreastse t
the squardecausdhe detachment was being pushed back by the demonstrators. Howevad, he
found his path blocked by @fusecontainer anchis enginehad stalled.He had concentrated on
trying to move the jeep out while his colleagues inside the vehicle were shouting. As a result, he
had not head the shotsLastly, he stated: “I did not notice anyone on the ground because | was
wearing a mask, which partly blocked my viewand also because it is hard to see properly out the
side of the vehicle. | reversed and felt no resistance; actually, | feltftlehieel jolt and thought it
must be a pile of rubbish, since ttefusecontainer had beeoveturned. The only thoughh my
head was how to get out of thaess”

(c) D.R.'s statement

38. D.R.,who was born on 25 January 198@&d been performing military service since 16
March 2001 At the material time he was nineteen years and six monthsielstated that he had
been struck in the face and back by stones thrown by demonstrators and had started te bleed. H
hadtried to protect himself by covering his face, and MdP his parthadtried to shield him with
his body. At that point, he could no longer see anything, but he could hear the shouting and the
sound of blows and objects entering the jeep. He HdaPdshouting at their attackers to stop and
leave andthenheard two shots.

(d) M.P.'s second statement

39. On 11 September 200M.P., during questioningy the public prosecutor, confirmed his
statement of 20 July 2001, adding that he had shouted to the demonstrators: “Léiakié pou'!”.

3. Other statements taken during the investigation

(a) Statements byother carabinieri

40. SergeanMajor Amatori, who was in the other jeep on Piazza Alimonda, said that he had
noticed that the jeep in which M.P. was travelling had its path blocked by a refuséner and
was surrounded by a @ number of demonstrators, “certainly more than twenty”. The latter were
throwing objects at the jeep. In particular, he saw one demonstrator throwegtiimguisher at the
rear window. He heard shots and saw Carlo Giuliani fall down. The jeep thea tvime over
Carlo Giulianis body. Once the jeep had succeeded in leaving Piazza Alimonda, he went over to it
and saw that the driver had got out and, visibly shaken, was asking for help. The sesjeant
took over the driving seat and, noticing that M.P. had a pistol in his hand, ordered him to heplace t
safety catch. He immediately thought that this was the weapon that hadgdishérshots, but said
nothing to M.P., who was injured and whose head was bleeding. The driver told him that he had
head shots while he was manoeuvring the jeep. The sergegot was not given any explanation
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as to the circumstances surrounding the decision to shoot and did not ask any questions on the
subject.

41. CarabiniereRando had gone ovés the jeep on foot. He said that he had seen that the pistol
was drawn and asked M.P. if he had fired. M.P. said that he had, without specifying whéther he
fired into the air or in the direction of a particular demonstrator. M.P. kept sdyingy wanted to
kill me, | dont want to die”.

42. On 11 September 2001 the public prosecutor heard evidence from Captain Cappello,
commander of the ECHO company (see paragraph 34 above). Captain Cappello statebatiat he
given M.P. permission to board the jeep and had taken higdsagun as M.P. was experiencing
difficulties. He stated subsequently (at the “trial of the twenty filiegring of 20 September 2005)
that M.P. had been physically unfit to continue on account of his mental state and nervous tension.
Captain Cappello had then moved with his meabout fifty in number towards the corner of
Piazza Alimonda and Via Caffa. He was requested by police officer Laymo¢eed up Via Caffa
in the direction of Via Tolemaide tossist the men engaged there in trying to push back the
demonstrators. He said he had been puzzled by the request, given the number of men with him and
their state of tiredness, but had nevertheless stationed them on Via Caffeardbmieri were
forced kack by the demonstrators coming from Via Tolemaide; they initially withdrew orderly
manner, and then in disorderly fashion. Gappello did not realise that, when tbarabinieri
withdrew, they were being followed by the two jeeps, as there was no “operatiasah’ for the
vehicles to be there. The demonstrators dispersed only when the mobile policatioitsgbn the
other side of Piazza Alimonda intervened. Only then did he observe a man wearing adalacl
lying on the ground, apparently seriously injured. Some of his men were wedrmghequipped
with video camerawhich shouldmake it possible tshed light on the sequence of events; the video
recordings were handed over to Colobe$o.

43. LieutenartColonel Truglio, Captain Cappells superior officerstated that he had stopped
around temmetres from Piazza Alimonda and thirty to forty metres from the jeep,ahdden the
jeep drive over a body lying on the ground.

(b) Statement by police officer Lauro

44. On 21 December 2001 Mr Lauro gave evidence to the public prosecutor. He stated that he
had learnt of the change to the seniitgructionson the morning of 20 July 2001. At the hearing
of 26 April 2005 during the “trial of thenenty-five”, he stated that he had been informed on 19
July 2001 that no march was authorised for the following day. On 20 July he hadestilinaware
that an authorised march was due to take place. During the day he went to Piazzsd@mvhere
claskes were taking place with demonstrators. At 3.30 p.m., while the situation was calm,
LieutenantColonel Truglio and the two jeeps joined the contingent. Between 4 p.m. and 4.45 p.m.
the contingent was involved in clashes on Corso Torino. It then arriviek imicinity of Piazza
Tommaseo and Piazza Alimonda. Lieuter@otonel Truglio and the two jeeps came back and the
contingent was reorganised. Mr Lauro observed a group of demonstrators at the e affy/
who had formed a barrier using wheeled refagsntainers and were advancing towards the law
enforcement officers. He asked Captain Cappello whether his men were in @npsdeal with
the situation and the latter replied in the affirmative. Mr Lauro and the contitigeafore took up
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positions close to Via Caffa. He heard an order to withdraw and took part in the disorderly
withdrawal of the contingent.

(c) Other statements made to the public prosecutor

45. Some demonstrators present at the time of the events alscstgéements to the public
prosecutor. Some of them said they had been very close to the jeep and had themewlaes thr
stones and had struck the jeep with sticks and other objects. According to one demons#®ator, M
had cried: “Bastards;nh going to killthe lot of you!”. Another noticed that tlwarabiniereinside
the jeep had taken out his pistol; the demonstrator then shouted to his friends to watch out and
moved away. Another demonstrator said that M.P. had been protecting himself on onghsale wi
riot shield.

46. Some individuals who witnessed the events from the windows of their homes saiddhey ha
seen a demonstrator pick up a fire extinguisher and raise it up. They had heard twoclheaid a
seen the demonstrator falltiwe ground.

4. Audiovisual material

47. The public prosecutts office ordered the lawnforcement agencies to hand over any
audiovisual material which might help in reconstructing the events on Piazza Alimonda
Photographs hadelen taken and video recordings made by film crews, helicopter cameras and
miniature video cameras in the helmets of some of the officers. Picturadtakevate individuals
were also available.

5. The forensie@xaminations

(a) The autopsy

48. Within twentyfour hours the public prosecutoffice ordered an autopsy to establish the
cause of Carlo Giulials death. On 21 July 2001 at 12.10 p.m. notice of the auteppgcifying
that the injured party could appoint an experd alawyerwas served on the first applicant, Carlo
Giuliani's father.At 3.15 p.m. Mr Canale and Mr Salvi, the experts appointed bynbsecuting
authorities were given their official briehnd work commenced on the autopsy. The applicants did
not send any representative or expert of their own.

49. The experts requested the public prosetutmifice to give them sixty days to prepare their
report. The request was granted. On 23 July 2001 the public pro&aifme authosed the
cremation of Carlo Giuliafd body in accordance with the fanmslytishes.

50. The expert report was submitted on 6 November 2001. It found that Carlo Giuliani had been
struck below the left eye by a bullet which had pasksaligh the skull and exited through the rear
of the skull on the left. The bullsttrajectory had been as follows: it had been fired from a distance
exceeding fifty centimetres and had travelled from front to back, from righeftoahd in a
downward drection. Carlo Giuliani had been 1.65 metres tall. The person firing the shoebad b
facing the victim and slightly to his right. According to the experts, the bo|latyito the head had
resulted in death within a few minutes; the jedpeing drivenover the body had caused only
insignificant minor injuries to the organs in the thorax and the abdomen.
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(b) The expert medicalexaminationscarried out on M.P. and D.R.

51. After leaving Piazza Alimonda the threarabinieri who had been in the jeep went to the
casualty department of Genoa Hospital. M.P. complained of diffuse bruising to hikeggind an
injury to the skull with open wounds; against the advice of the doctors, who wished to admit him,
M.P. signed a discharge and left the hospital at around 9.30 p.m. He had an injury to the skull
which, he said, had been caused by a blow to the head with a blunt instrument while he had been i
the jeep.

52. D.R. presented with bruising and abrasions to the nose and the right cheekbone and bruises
on the left shoulder and left foot. F.C. was suffering from a-ppagmatic psychological disorder
and was expected to recover within fifteen days.

53. Medical examinations were carriedubto establish the nature of the injuries and their
connection with the attack on the j&epccupants. The reports concluded that the injuries sustained
by M.P. and D.R. had not been liflereatening. M.Fs head injuries could have been caused by a
store thrown at him, but it was not possible to determine the origin of his other injunesjliry
to D.R!s face could have been caused by a stone thrown at him and his shoulder injury by a blow
from a wooden plank.

(c) The ballisticstestsordered by the public prosecutots office

(i) The first set of tests

54. On 4 September 2001 the public prosecsitoffice instructed MCantarella to establish
whether the two spent cartridges found at the scene (one in the jeep andrtbd@thmetres from
Carlo Giulianis body- see paragraph 31 above) had come from the same weapon, and specifically
from M.P!s weapon. In his report of 5 December 2001 the expert concluded that there was a 90%
probability that the cartridge found in the jeep had come from'$/pitol, whereas there was only
a 10% probability that the cartridge found close to Carlo Gitdidnudy had issued from the same
weapon. In accordance with Article 392 of the Code of Criminal Procedure (“tR&) Gkkse tests
were carried out unilaterally, that is to say, without the injured party having an opportanity t
participate.

(i) The secondet of tests

55. The public prosecutts office appointed a second expert, police inspector Manetto. The
latter, in a report submitted on 15 January 2002, stated that there was a 60% prdababilitg
spent cartridge found near the vicsmbody had come from M.B.weapon. He concluded that both
the cartridges had come from MsPpistol, and estimated thiistance between M.P. and Carlo
Giuliani at the momentfampact at between 110 and 1d@ntimetres. Théests wereconducted
unilaterally.

(iii) The thirdset of tests

56. On 12 February 2002 the public prosecwstoffice instucted a panel of experts (made up of
Mr Balossino, Mr Benedetti, Mr Romanini and Mr Torre) “to reconstrexgnin virtual form, the
actions of M.P. and Carlo Giuliani in the moments immediately before andtladtdmullet struck
the victims body”. In paticular, the experts were asked to “establish the distance between M.P. and
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Carlo Giuliani, their respective angles of vision and M.Reld of vision inside the jeep at the
moment the shots were fired”. It appears from the file that Mr Romanini hdidhmdan article in
September 2001 in a specialist journBAC Arm), in which he expressed the view, among other
things, that M.P.'s actions had constituted “a clear and wholly justified deferscti®né.

57. The epresentaties and experts appointed by the applicants attended the examifgtions
the panel of expertsThe applicantslawyer, Mr Vinci, stated thathe did not wish to make an
application for the immediate production of evideniceilente probatorip Article 39288 1 (f)
and 2 of the CCP allows the public prosecutor anchtiteisedamong other things, to request the
investigating judgediudice per le indagini preliminayito ordera forensicexamination where the
latter concerns a person, object or place which is subject to unavoidable alteratrtberey if
ordered during the trial, the examination in question could entail suspension of the g éada
period exceeding sixty days. Under Article 394 of the CCP the injured paytyemaest the public
prosecutor to apply for the immediate production of evidence. If the public prosecutor rdfeses t
request, he or she must issue an order giving reasons and must serve it on the ityured par

58. An onsite inspection was conducted 2@ April 2002. Traces of the impact of a shot were
found on the wall of a building on Piazza Alimonda, at a height of about five metres.

59. On 10 June 2002 the experts submitted their report. The experts stated at the oubset that
fact that they had not had access to Carlo Gildidrudy (because it had been cremated) had been a
major obstacle which had prevented them from producing an exhaustive report, as they had been
unable to reexamine parts of the body and search focrmiraces. On the basis of the “little
material available” the experts attempted to establish first of all what the impact afllégtehbd
been on Carlo Giuliars'body,setting outhe following considerations.

60. The injuriesto the skull had been very serious and had resulted in death “within a short
space of time”. The bullet had not exited whole from Carlo Giusiamead; the reportrdferto
radiologico) of the full bodyscan performed before the autopsy referred to a Csit#neous
fragment, probably metal” above the bones in the occipital region. This piece of apatple
looked like a fragment of bullet casing. The appearance of the entry wound on tdelfacelend
itself to an unequivocal interpretation; its irregyushape was explained chiefly by the type of tissue
in the part of the body struck by the bullet. However, one possible explanation wdsethatlet
had not hit Carlo Giuliani directly, but had encountered an intermediate object whichhave
distotted it and slowed it down before it reached the vistibody. That hypothesis would explain
the small dimensions of the exit wound and the fact that the bullet had fragmendedGasio
Giuliani's head.

61. The experts reporteiihding a small fragment of lead, probably from the bullet, which had
come off Carlo Giuliars balaclava when the latter was being handled; it was impossible to
ascertain whether the fragment had come from the front, side or back of theuzalddboreraces
of a substance which was not part of the bullet as such, but came from material usduahilalitige
industry. In addition, micrdragments of lead were found on the front and back of the balaclava,
apparently confirming the hypothesis that theldiuhad lost part of its casing at the moment of
impact. According to the experts, it was not possible to establish the nature“oft¢h@ediate
object” apparently hit by the bullet; however, they ruled out the possibility thaagtthe fire
extinguier which Carlo Giuliani had been holding in his outstretched hand. The distance from
which the shot had been fired had beeaxcess of 5A00centimetres.
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62. In order to reconstruct the events on the basis of the “intermeljate theory”, the experts
then had some test shots fired and conducted video and computer simulations. They concluded that
it was not possible to establish the buglétajectory as the latter had undoubtedly been altered as a
result of the collision. On the basis of video footage showing a stone disintegnatiegair and of
the shot that could be heard on the soundtrack, the experts concluded that the stone had shatterec
immediately after the shot had been fired. A computer simulation showed the belletidwards,
hitting Carlo Giuliani after colliding with the stone in question, thrown at the jgepnbther
demonstrator. The experts estimated that the distance between Carlo Gndi#me geep had been
approximately 1.78netres and that M.P. had been able to see Carlo Giuliani at the moment the shot
was fired.

6. The applicants' investigations

63. The applicants submitted a statement made to their lawyer by J.M., one of the
demonstrators, on 19 February 2002. J.Mest# particular that Carlo Giuliani had still been alive
after the jeep had driven over his body. The applicants also produced a statemertynaade
carabiniere(V.M.), who reported a widespread practice amongéaforcement officers consisting
in alteing bullets of the kind used by M.P. in order to increase their capacity to expand and hence
fragment.

64. Lastly, the applicants submitted two reports drawn up by experts they thesnbelgde
chosen. According to one of the experts, Mr Gentile, the bullet had alreadynlfesgments when
it struck the victim. The fact that it had fragmented could be explained by a ntanufadefect or
by its having been manipulated to make it more likely to break up. In the 'sxpew, howeer,
these two scenarios occurred only rarely and were therefore less likelhéhametadvanced by the
prosecuting authoritiegxperts (namely that the bullet had collided with an intermediate object).

65. The other experts appointed by the applicants to reconstruct the events concludeel that
stone had shattered on impact with the jeep rather than with the bullet fired by M.Rlerroor
reconstruct the events on the basis of the audiovisual material, and especralylobtographs, it
was necessary to establish the exact position of the photographer, and in p&igscoiteher angle
of vision, taking into account also the type of equipment used. In addition, it was necessary to
establish the timing of the images and hibwy fitted in with the sound. The applicdrégperts
criticised the method used by the prosecuting authdréigserts, who had based their analysis on
“video and computer simulations” and had not analysed the available images rigoralisty a
detail. The method used to perform the test shots was also criticised.

66. The applicantsexperts concluded that Carlo Giuliani had been about three metres away
from the jeep when the shot was fired. While it was undeniable that the fatal bdllbeéa in
fragments when it struck the victim, the possibility of its having collided witlstibree which could
be seen in the video should be ruled out. A stone would have distorted the bullet differently and lef
different marks on Carlo Giani's body. Moreover, M.P. had not fired upwards.
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D. The request to discontinue the proceedings and the applicahtbjection

1. The request to discontinue the proceedings

67. On completion of the domestic investigation the Genoa public prosecutor decided to request
that the case against M.P. da(. be discontinued. The public prosecutor noted first of all that far
reaching changes had been made to the organisation of the-qualelicoperations on the night of
19 July 2001, and took the view that this partly explained the problems that had arisen on 20 July.
However, he did not detail the changes or the problems that had resulted.

68. The public prosecutor went on to obsethat Mr Laurds versionof events andthat of
Captain Cappelldaiffered on one specific pointvhereashe formerasserted that thdecisionto
position lawenforcement personnel on Via Caffa in order to block the demonstrators had been
taken by mutual agreemetie lattermaintaine thatit had beera unilateral decision taken br
Lauro despitethe risksentailed bythe small size of the detachment and the fact that the men were
tired.

69. The experts agreed on the following points: two shots had been fired frors pigtol, the
first of which had killed Carlo Giuliani; the bullet in question had not fragmented/saded result
of striking the victim;andthe photograph of Carlo Giuliani holding the fire extinguisher had been
taken when he was approximately three metres away from the jeep.

70. However, they differed on the following points:

(a) according to the prosecuting authoritiegperts, Carlo Giuliani had been 1.75 metres from
the jeep when the bullet struck him (approately three metres away according to the Giuliani
family's experts);

(b) according to the Giuliani family experts, the shot had been fired before the stone could be
seen on the video, contrary to the view of the prosecuting autherpes'ts.

71. As the parties agreed that the bullet had fragmented before striking the viaimublic
prosecutor concluded that they were also in agreement as to the causes of thdéragitetntation,
and that the applicants subscribedhe tintermediate object theoryOther possible explanations
for the fragmentation of the bullet advanced by the applicasisch as the manipulation of the
bullet or a manufacturing defect — had beensidered by the applicants themsekeeBemuch les
likely. They could not therefore be regarded as valid explanations in the public prosecetar’

72. The investigation had been lengthy, in particular owing to delays with some fofré¢insic
reports, the “superficial naturedf the autopsy report and the errors committed by one of the
experts, Mr Cantarella. However, it had addressed all the relevant issueailiraigtled to the
conclusion that the hypothesis of the bullet having been fired upwards and defleatstbbgvas
“the most convincing”. Nevertheless, there was insufficient evidence in theofildetermine
whether M.P. had fired with the sole intention of dispersing the demonstrators or hadgtnown
the risk of injuring or killing one or more of them. Thewere three possibilities, and “the matter
[would] never be resolved with certainty”. The possibilities were as follows:

— the shots had been designed to intimidate the demonstrators and it was thereforefa case
causing death by negligence;

— M.P. hadfired the shots in order to put a stop to the attack and had accepted the risk of killing
someone; that would mean that it was a case of intentional homicide;

— M.P. had aimed at Carlo Giuliani; this would also be intentional homicide.
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In the public proscutofs view, the evidence in the filwas such thathe third possibility could
be ruled out.

73. The public prosecutor further considered that the fact that the bullet had collided with the
stone was not capable of severing the causal link betweerfs lddions and Carlo Giulidsideath.

Given that the link remained, the question was whether M.P. had acteddefeeite.

74. It had been proven that the physical integrity of the'seepcupants hadelen under threat
and that M.P. had been “responding” in the face of danger. That response had to bedexamine
terms of both its necessity and its proportionality, “the latter aspect beingptieedelicate”.

75. The public prosecutor took the view that M.P. had had no other option and could not have
been expected to act differently, since “the jeep was surrounded by demongaradpthe physical
aggression against the occupants was patent and virulent”. M.P. had been justified vmperisei
life to be in danger. The pistol had been a tool capable of putting a stop to the attack, and M.P
could not be criticised for the equipment issued to him. He could not be expected to refrain f
using his weapon and submit to an attdidble to endanger his physical integrity. These
considerations justified a decision to discontinue the case.

2. The applicants' objection

76. On 10 December 2002 the applicants lodged an objection against the public presecutor
request to discontinue the proceedings. They alleged that, since the prosecuionfiesut
themselves had acknowledged that the investigation had been flawed and raised questions whi
had not been answered with certainty, adversarial proceedings wergiasin order to arrive at
the truth. In their view, it was impossible to argue simultaneously that M.Pirbddrfto the air
and that he had acted in sdéfence, particularly since he had said that he could not see Carlo
Giuliani when he had fired the shots.

77. The applicants further remarked that the intermediate object theory, whichliipeited,
had been put forward one year after the events and was based on pure supposition not backed up by
objective evidence. There were other possible explanations.

78. The applicants also observed that, according to the evidence in the file, CarloiGiatia
still been alive after the jeep had driven over his body. They stressetdlattopsy report, which
found that no appreciable injuries had been caused by the jeep driving over the ldodgeha
described by the public prosecutas superficial; they also criticised the decision to entrust a
number of investigative measures to taeabinieri.

79. It followed that M.P. andr.C. should have been committed for trial. In the alternative, the
applicants requested that further investigative measures be undertakencutgpart

(a) that a forensicreport be prepared aimed at establishing the causes and the time of Carlo
Giuliani's death, in order to ascertain in particular whether he had still been alive wehpep
drove over his body, and afterwards;

(b) that evidence be heard from the chief of police, Mr De Gennaro, and claoabiniere
Zappia, to establish what instructions had been given regarding the wearing of weapbies
thigh;

(c) that the person who had thrown the stone which allegedly deflected the bullet beedientifi
and traced;

(d) that further evidence be hedrdm the demonstrators who had come forward;
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(e) that evidence be heard from tbarabiniereV.M., who had reported the practice of cutting
the tips of bullets (see paragraph 63 above);

(H thatforensic testbe carried out on the spent cartridges and on the weapons of all the police
andcarabinierion Piazza Alimonda at the time of the events.

3. The hearing before the investigating judge

80. The hearing before the investigating judge took place on 17 April 2003. The applicants
maintained their argument that the fatal bullet had not been deflected but hadtistrue&tim
directly. However, they conceded that there was no evidence that M.P. had &léctadldt to
increase its impact; that was simply one theory.

81. The representative of the public prosecstoffice said he had the impression that “certain
points which [he had] believed to be the subject of agreement were in fact not; on they,contrar
there were divergences of opinion”. He pointetitbat the applicantexpert, Mr Gentile, had been
in agreement as to the fact that the bullet had been damaged before striking Qbaloi. G
Furthermore, Mr Gentile had acknowledged that one of the possible causes of the Wasage
collision with sone object or an intrinsic defect in the bullet, and that the second cause was less
likely than the first.

E. The decision of the investigating judge

82. By an order lodged with the registry on 5 May 2003, the Genoa investigatigggranted
the public prosecutartequest to discontinue the chse

1. Establishment of the facts

83. Theinvestigatingjudge referred to an anonymous account of the events posted by a French
personon an anarchist website (wwamarchy99.net), whickhe considered to be credible given
that it concurred with the audiovisual material and with the witness staten@etaccountin
guestion described the situation on Piazza Alimonda and a charge by demonstratststiaga
carabinieri. The charge had bedad by demonstrators throwing anything that came to hand,
followed by others carrying containeend rubbish binsfor use as mobile barricades. The
atmosphere on the sape was described as “frenetic”, with the lamforcement agenes coming
under attack from a crowd which was advancing, throwing missiles and imetgegatking up
new ones. Thearabinieri, for their part, were firing tear gas, but a contingent was eventually
forced to retreat towards Piazza Alimonda, where ontbeotwo jeeps accompanying them found
itself hemmed in and surrounded by demonstrators. The latter, brandishing iron bars and other
objects, began hitting the jeep, and the rear window was soon smashed. The author of the account
heard two shots and could see the hand of one of thedvabinieri inside the jeep, holding a
firearm. When the jeep drove off and the noise died down, he saw a young man wiik Bedd
injuries lying on the ground. The author also described the anger of certain demonsirators
learning that a demonstrator had died.

! Several &tracts from the investigating judge’s order are cited extensively irggrias94-116 of the Chamber
judgment.
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84. The investigating judge observed that the description by the anonymous detoonalied
with the findings of the investigatiomaccording to which at around 5 p.m., a group of
demastratorshad gathered in Via Caffa at the junction with Via Tolemaide, erecting daales
using rubbish bins, supermarket trolleys and other objects. From behind this battieagteup
beganthrowing large numbers of stones and hard objects at a contingarabfnieriwho, having
been stationed originally on Piazza Alimonda at the corner of Via Caffa, had beguovéo m
forward in a bid to stop the demonstrators, whose numbers had increased in the meantime. Two
jeeps, one of them driven by F.C. and with M.P. and D.R. on board, joined the contingent of
carabinieri; however, the demonstrators charged violently, forcing the contingent to .rdtneat
jeeps reversed towards Piazza Alimonda, where one of them collided with @ cefuainer. In a
matter ofmoments, the demonstrators surrounded the vehicle, hitting it using all availabie me
and throwing stones. As the audiovisual material in the file showed, th's j@gmlows were
smashed with stones, iron bars and sticks. The unrelenting nature efrtbesdratorsattack on the
jeep was described as “impressive”. Some stones struck membersafahmieriin the face and
the head and one demonstrator, Mr Monai, thrust a long wooden beam through one of the windows,
with the result that D.R. sustainbduises and grazing to his right shoulder.

85. One of the photographs showed M.P. kicking a fire extinguisher away; this was very
probably the metal object which had caused severe bruising to his leg. Successiveaphstogr
showeda hand holding a weapon above the apare wheel while a young man (Carlo Giuliani)
reached down to the ground and picked up a fire extinguisher, in all likelihood withgéhgantof
throwing it at the je€p rear window. At that moment two shotsre fired from inside the jeep and
the young man fell to the ground. The jeep drove over his body twice before managagetthée
scene.

86. All the available evidence, including M'®statement of 20 July 2001 (see paragr&dh36
above),indicated that Carlo Giuliaisideath had been caused by one of the shots fired by M.P. The
investigating judge cited virtually the whole of that statement, in which Ndd#kesof his state of
panic, the injuries he and D.R. had sustainedtla@dact that at the moment he pointed his pistol he
had not seen anyone but had been aware of the presence of attackers because afubasconti
barrage of stones. That version matched the statements made by D.R. and F.C .ecaodaiines
armed forcepersonnel and witnesses. In addition, the case file showed that M.P. had bruising and
injuries to his right leg, his arm and the top of his skull; D.R. had scratches on heséabruising
on his shoulder and foot, while F.C. had a gosimatic disordr treatable within fifteen days (see
paragraphs 51-53 above).

2. The “intermediate object” theory

87. The investigating judge noted that the evidence in the file showed that the firstfipedle
by M.P. had killed Carlo Giuliani. In exiting through the occipital bone in the skull thet inaite
lost a fragment of its casing, as shown by the scan performed before the autopsfacthi
combined with the characteristics of the entry and exit wounds, had led the pragseaatitioities
experts to formulate the theory that the bullet had collided with an object befiong Karlo
Giuliani. The entry wound had been very irregular in shape and the exit wound had been small, as
was the case when a bullet had lost momentum andgnéated.
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88. The bullet in questiovas an encased 9 mm parabellum, and therefore very powirisil.
fact, together with the low resistance of the body tissue through which the bullétakalled,
served to confirm the theory wa@hcedby the prosecutig authorities experts.Moreover, a “tiny
fragment of lead”, compatible with the bullets issued to M.P., had been found in the'svictim
balaclava with particles of bone attached to it. This suggested that the bullet thpdriasf its
casing before hitting the bone.

89. The simulated shots had revealed that the intermediate object which caused the bullet
fragment could not have been either the fire extinguisher carried by tha wictbne of the bones
through which the bullet had passed; on the other hand, it could have been one of the numerous
stones thrown at the jeep by demonstrators. This appeared to be confirmed by the vaipo foot
showing a stone disintegrating in the air at the same time ast avahdeard. The fact that the
sound and the disintegration of the object occurred simultaneously made the appheantshat
the stone had smashed on impact with the roof of the jeep less convincing. Famtheha lead
fragment in the victins bahclava had borne traces of building materials. Lastly, the test shots had
shown that, when they were hit by a bullet, objects made up of building matexpleded” in a
similar manner to that seen in the video footage and caused damage to the cartmdgel basi
tests performed showed that disintegration occurred differently when sudisolmere thrown
against a vehicle (the dust was produced after rather than simultanedhdhagmentation, and in
smaller quantities).

90. The second shot fired by M.P. had left a mark on the wall of the church on Piazza Alimonda
(at a height of 5.3 metres). The first shot had hit Carlo Giulianib@Histics testshad beemnable
to establish the original trajectory of that bulletoweve, the experts appointed by the public
prosecutos office had taken into account the fact that the jeep wasrtéfes high and that the
stone seen on the video had been at a height of around 1.9 m wheadgesasrecorded. They
had therefore fired soe test shots, positioning the weapon around 1.3 metres from a stone
suspended 1.9 metres above the ground: the bullet had been deflected downwards and hit the
“collecting tray” (located 1.75 metres from the weapon) at heights of betweendlLlL&metres
These data tallied with the statements of certain demonstrators who had éeénesges to the
events, according to whom Carlo Giuliani had been about two metres from the jeep when he was
shot dead. The prosecuting authorlteegertshad not hadhes statements available to them at the
time they had carriedut their work.

91. The foregoing considerations suggested that, as concluded by the prosecuting eguthoriti
experts, the shot had been fired upwards, above Carlo Giuliani, who was 1.65 m tall. The stone had
disintegrated 1.9 metres above the ground.

3. M.P.s angle of vision

92. M.P$ angle of vision had probably been restricted by theseggare wheel. However, it
was difficult to be certaimn that point as M.R. face did not appear on any of the photographs in
the file, whereas theclearly showed his hand holding the weapon. The pictures suggested,
however, that he had been Rigihg (in posizione semidistesar crouching on the floor,sa
confirmed by M.P.'s own statements and those of D.R. and the demonstrator Preddvaded to
the conclusion that M.P. had been unable to see the persons close to'shegapoor below the
spare wheel, and that he had fired the shots in angttermtimidate the demonstrators.
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4. Legal characterisation of M.P.'s actions

93. Having thus reconstructed the facts, the investigating judge addressed Hie leg
characterisation of M.R.actions. The prosecuting authorities had advanced two hypotheses in that
regard (see paragraph 72 above): (a) that M.P. had fired as high in th@@ssidrse with the sole
aim of intimidating the jeép assailants, in which cae charge should be one of causing death by
negligence(omicidio colposg; (b) that M.P. had fired without aiming at anyone or anything, with
the aim of halting the attack, in which case thargeshould be one of intentional homicide on
account of “reckless conduct”, as he had accepted the risk that demonstighdrise hit.

94. The investigating judge took the view that the first hypothesis advanced by the public
prosecutor was not correct. If M.P. had fired as high in the air as possible his aaiddsot
have beemunishable, by virtue of Article 53 of the Criminal Code (“the CC”), and the causal link
would in any case have been severed by an unforeseeable factor beyond hisramsly the
bullet's collision with an intermediate object.

95. If, on the other hand, the second hypothesis advanced by the prosecuting authorities was
accepted, it had to be established whether any grounds of justification ettistéehj{timate use of
weapons and/or setfefence, under Articles 53 and 52 of the €€ke paragghs 142144 below)
which would exempt M.P. from criminal responsibility and make his actions not punishable.

5. Whether M.P. made legitimate use of his weapon (Article 53 of the CC)

96. The investigating judge first addressed the question whether the use of a weaperrhad b
necessary. Under Article 53 of the CC (see paragtdphbelow), State agents had wider powers
than ordinary individuals in the context of séffence; this ground of justification was not subject
to the condition that the reaction was proportionate to the threat, but to the condition dfitpeces
Even for State agents, the use of a weapon was a measure of lastesdsarig ratig; however,

State agents could not be held responsible for the occurrerecenofe serious event than that
foreseen by them, as this risk was inherent in the use of firearms. In gemasalAgicle 53 of the
CC permitted the use of force where it was necessary to repel violence or thwetrgat &t resist
official authority.

97. M.P. had found himselh a situationof extreme violence designed to disturb public order
and targeting the carabinieri, whose safety was directly threatendd. that connection the
investigating judge cited extracts from thestimonies of two of the jelp assailants (Mr
Predonzani and M¥lonai), noting once again the violence of the assault, and referred to the
photographs in the file. The victisnconduct had not been an isolated act of aggression, but one
phase in a violent attack on the jeep d®veralpersonswho had beertilting it sidewaysand
probablytrying to open theeardoor.

98. The evidence in the file ruled out the possibility that M.P. had deliberately targetied C
Giuliani; howeve, even assuming that this had been the case, in the particular circumstahees o
case his conduct would have been justified under Article 53 of the CC, as it wiasdegtb fire in
the direction of assailants in order to halt an attabke endeavaring to limit the damagefor
instanceby avoidingvital organs. In conclusion, the use of a firearm had been justified and had
been likely not to cause serious harm, given that M.P. had “certainly fired dgiveard that the
bullet had struck Carlo Giwni only because it had been defleated mannerthat could not have
been foreseen.
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6. Whether M.P. acted in seatiefence (Article 52 of the CC)

99. The investigating judge next considered it necessary to determine whekhdralll acted in
seltdefence, which was a “more stringent” test for exemption from responsifhey took the
view that M.P. had rightly perceived a threat to his physical integrity and thé oblleagues, and
that the threat had persisted on accounhefviolent attack on the jeep by a crowd of assailants and
not just by Carlo Giuliani. In order to be assessed in its proper contexts k&$ponse had to be
viewed in relation to that attack. The investigating judge rejected the hymo#wsinced byhe
victim's family that M.Ps head injuries had been caused by the internal lever of the flashing light
on the jeefs roof rather than by stones thrown by demonstrators.

100. M.Ps response had been necessaryieéw of the number of assailants, the means used,
the sustained nature of the violence, the injuries toc#abinieri in the jeep and the vehitde
difficulty in leaving the squarbecause the engine had stall€tde responsbad been appropriate
given the level of vitence.

101. Had M.P.not taken out his weapon and fired two shots, the attack would have continued.
the fire extinguisher which M.P.had already kicked away oneéhad landed in the jeep, it would
have caused serious injury; worse,to the occupants. As to the relationship of proportionality
between the attack and the response, the Court of Cassation had held that the ume#eeshreat
had to be weighed against the means available to the accused, and that a pletefdEnee fmight
be allowed even if théarm to the assailamtas slightly greater tharthe threatened harm to the
accused (se€ourt of Cassation, First Section, judgment no. 08204 dAdB 1987, Catanid.
Furthermore, theesponsenad to bethe only onepossible in the circumstanges the sense that
other responseless damaging to the assailewiuld not suffice to counter the dandgseeCourt of
Cassation, First Section, judgment no. 02554 of 1 December, PI95 and Vellind. Where a
firearm was tk only means of defence available to the person under attack, its use should be
confined to displaying the persenesolve to make use of it, firing into the airorto the ground or
firing in the direction of the assailant but taking care not to hit vital organs, so asctanpiry but
not kill (see Court of Cassation judgment of 20 September TI&2n).

102. In the instant case M.P. had had only one means of countering the attack: s fitea
had made proportionate use of it, since before shooting he had called out to the demottstrators
leave, in an attempt to put a stop to their actions; he had then fired upwards and the bullet had hit
the victim as the result of a tragic twist of faper una tragica fatalith Had he wished to be sure
of harminghis assailants heould have fired through the side windowfsthe jeep, next tavhich
numerous demonstrators had gathered. It followed that he had acteddefeetfe. That being so,
it was of little relevance wheth®&.P. had had a partial view of Carlo Giuliani (as the applicants
experts maintained and the prosecuting authoriégperts considered possible) whether, as
seemedmore likely, hehad not sea him andhad fired as high in the air akis position would
allow, accepting the risk that the shot might hit somebody

7. Theaccusations against F.C.

103. The investigatingudgealso considerethat the evidence in the file excluded any criminal
responsibility onthe partof F.C., given that, as indicated by the forensic expettarlo Giulianis
death hadundoubtedlybeen caused within minutes by the pistol shibie jeeps driving overthe
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victim's body had caused only bruisinig. any eventpwing to the confused situation around the
jeep F.C. had not been able to see Carlo Giuliani or observe that he had fallen to the ground.

8. Refusal of the applicants' requests for further investigation

104. The investigating judge refused all the applicamesjuests fo further investigative
measures to be taken (see paragraph 79 above). The reasons for the refusal mamabiseslias
follows:

(a) with regard to the request for a forensportto be prepared aimed at establishing whether
Carlo Giulianihad still bea alive when the jeep drove over his bddge paragraph 79(a) above),
the checks already carried out had been thorough; furthermore, the injured partiesnhafieoed
the opportunity of appointing an expert of their choosing to attend the autopsy, but had not availed
themselves of that possibility. In addition, the vicéirhody had been cremated scarcely three days
after his death, thereby rendering any subsequent examination impossible;

(b) asto the request for police chief De Gennaro eadhbinieri second lieutenant Zappia to be
examined on the subject of the lawfulness of the use of “thigh holsters” of the kind fram whi
M.P. had drawn the weapdsee paragraph 79(b) above), it was cthat the directives issued with
a view to the maintenancd public order could only bef a general nature ardid not include
instructionsapplying tounforeseeable situations involving direct attacks on offidemsthermore,
the manner in which M.P. had besparing the pistolvasof no relevancen the present caggven
thathecould legitimately make use bfs weapon irrespective of where he was wearing it or where
he drewit from;

(c) any attempt to identify the person who had thrown the stone which deflected the bullet (see
paragraph 79(c) above) was Iduto fail, as it was not realistic to imagine that a demonstrator
would havefollowedthe trajectory of a stone after throwinglit any event, it would be impossible
to identify the person concerned and his or her statements would have no beahageohnical
findings in the judge'possession;

(d) no purpose whatsoever would be servedusther examiningthe demonstratsrMonai and
Predonzanconcerning the conduct of tlwarabinieriinside the jeep, the number of demonstrators
in the vicinity ofthe vehiclethe person inside the jeep whadactually seized the weapon, Carlo
Giuliani's positionor the number of the je&pwindows that were brokefsee paragraph 79(d)
above). Those withesses had matltements very shortly after the eventhile the latter were
still fresh in their mindsthe statements contaga extremely precise details which were confirmed
by the video footage anghotographsn the file. Lastly, it was notelevant to establish how many
of the jeefs windowshad been brokersat wasbeyond dispute that some of the right-side windows
and the rear window were smashed,;

(e) it was unnecessary to talevidence fromMr D'Auria, supposedly to confirm that no
Molotov cocktails had beenthrown on Piazza Alimonda, contrary td.P.s asertion or to
determine how far awalir D'Auria had beerwhen he took the photograph which the proseguti
authoritiesexpertshadused as a basis for the ballistics reconstruction. The photograph in question
had been merely a starting point tetermning CarloGiuliani's position, whicthad been deduced
from the position of the persons in relationtbe fixed elementon the square. Furthermore, M.P.
had never asserted that Molotov cocktails had been thrown on Piazza Alimonda; he had simply
spoken ohis fear that they might be;
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(H with regard to the request to hear evidence from Serdéajor Primavera as to when the
hatchback window of the jeep had been smashed, the photographs showed clearly that it had
happened well before the shots were fired and that the latter had not been the causeashie sm
window; even if the witness whom the applicants wished to see called perceived tBe mat
differently, this would not alter those findings;

(g) thefootagerecordedon Piazza Alimonda by twoarabinieri whose helmets were equipped
with video camerawas already in the file;

(h) there was nothing to be gained by hearing evidence ¢amabiniereV.M. concerning the
practice of cutting théps of bullets (see paragrapB(e) above). It could only kessumed that this
improper practice was not widespread; in any event, the findings of theitmlegtorts, based on
objective testswere already available. There was nothing to indicate that M.P. had adopted the
practice in question in this case, given that the other bullets found in the magazinpistiohisad
been perfectly normal;

() it was beyond dispute that the damage to the jeep had been caused by the stones and other
hard objects thrown at it; it was therefore unnecessary to order acidhspection of the vehicle;

() forensic tests omhe spent cartridges seized, in order to establish which weapons they had
come from (see paragraph 79(f) abowejuld “serve no actual purpose”, as there was no doubt that
the fatal bullet had been éd from M.P's weapon; this had been confirmed by Né.Btatements
and the findings of thiorensicexaminations.

9. The decision to delegate certain investigative steps tathbinieri

105. The investigating judge dismissed the criticisms made by the appli@my®ers to the
effect that it had been inappropriate to entrust several aspects of thegati@sto thecarabinieri
and to hear evidence from a large number of witnesses in the presence of memlihers of t
carabinieri. The judge observed that the events on Piazza Alimonda had been reconsiitincted
the aid of the large volume of video and photogmaphaterialin the file and the statements of the
participants themselveand that all plausible scenarios had beemsidened.

106. In the light of all the above considerations the Genoa investigating judge decided that the
proceedings should be discontinued.

F. The parliamentary inquiry

107. On 2 August 2001 the Speakefsthe Senate and the Chamber of Deputies decided that an
inquiry (indagine conoscitivainto the events which occurred during the G8 in Genoa should be
carried out by the constitutional affairs committees of both houses of Parliaftethat end, a
comrmission representing the different parliamentary groups was established, madeglpeaine
members of Parliameiind the same number of senators (“the parliamentary commission”).

108. On 8 August 2001 the parliamentary commission heard evidence from the Commander
General of thecarabinieri. The latter stated, in particular, that 4,673 additional troops and 375
specialisectarabinieri had been drafted in to Genoa to assist the 1,200 members of the provincial
command. Only 27% of thenen present in Genoa had been auxilieayabinieri performing
military service (for publieorder operations the figure was usually 70%). Most of the auxiliary
carabinieri had performed nine or ten mornitservice and had already been deployed in similar
settings. Beginning in April 2001 all the personnel to be deployed in Genoa had ddcaiveag in
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public-order operations and use of tlandardequipment. Team exercises and seminars had been
organised, the latter relating to the identification ofeptiil threats and the layout of the city. All
those deployethad protective helmets, riot shields, batons, gas masks afmrédiséant suits with
protection for the most exposed parts of the body. Ezfabiniere had a pistol gistola
d'ordinanza and numerous teagas grenades had been issued to the detachments; there were also
100 armoured vehicles and 226 vehicles equipped with protective grilles, in addition to the spec
vehicles (for instance, vehicles fitted with mobile barriers to retefdinefixed barriers protecting

the red zone).

109. According to a memorandum from the senior command ot#énabinieri, an elite force
(aliquota scelta of 928 men had undergone a programme of training in Velletri ahead of the G8
summi, covering both theory (the psychology of crowds and opposition groups, -putbic
techniques, handling emergencies) and practice (physical activity, ussoofrages, materials and
equipment, final exercise with debriefing). The remaining troops ltaivex three daysraining in
public-order techniques. Forgight officers had taken part in an information seminar covering
topics such as the layout of the city of Genoa.

110. On 5 September 2001 the parliamentary commissiandhevidence from Mr Lauro, an
officer of the Rome police who had taken part in the puinier operations in Genoa (see
paragraph 34 above).

111. Mr Lauro stated that thearabinieri had been equipped with throat microphonesbkmg
them to communicate very rapidly with one another. When asked to explain why the law
enforcement officers stationed quite near to the jeep (fifteetwenty metres away) had not
intervened, MiLauro replied that the men had been on duty since the morning and had been
involved in several clashes during the day. He added that he had not noticed at the time of the
events that there was a groupcafabinieriand police officers who could have intervened.

112. As to the function of the two jeeps, Mr Lauro explained that they had brought fresh
supplies at around 4 p.m. and had left and then returned about an hour later to see if agyone wa
injured. Mr Lauro also said that he had called an ambulance for Carlo Giuliani as novagstor
present at the scene.

113. On 20 September 2001 the parliamentary commission submitted a report setting out the
conclusions of the majority of its members following the inquiry. The document dehlttive
organisation of the G& Genoa, the political context and protest movements surrounding the
summit and similar events worldwide, and the numerous contacts which had tateheilaeen
representatives of the institutions and associations making up the Genoa SociawWitrtime aim
of preventing publiorder disturbances and making arrangements to receive the demonstrators.
Despite that dialogue, the protest movement had not succeeded in isolating the \eohemtsl
numbering “around 10,0007; within the latter, a distinction had to be made between thé&Black
and “opportunistic” individuals who had concealed themselves in the crowd.

114. Eighteen thousand laenforcement officers had taken part in the operation. Thade
beenabout 2,000 delegates and 4,750 accredited journalists; the number of demonstrators ran into
the tens of thousands (100,000 had taken part in the final demonstration). Seminars on the
coordination and training of the lagnforcement agencies (with contributions by trainers from the
Los Angeles police) had been held onAtil and 18 and 19 June 2001. The agencies concerned
had staged practical exercises, albeit after a deplorable delay. The admveistu#torities had

diritti-cedu.unipq.it



http://www.diritti-cedu.unipg.it/

UNIVERSITA' DEGLI STUDI DI PERUGIA

DIPARTIMENTO DI DIRITTO PUBBLICO

“‘L'effettivita dei diritti alla Iuce della giurisprudenza della Corte europea
dei diritti dell'uomo di Strasburgo”

GIULIANI AND GAGGIO v. ITALY JUDGMENT

conducted research into ntethal ammunition (includlig rubber bullets), in particular by means of
study visits to foreign police forces. The authorities had been informed thak Blac
demonstrators from anarchist circles in Italy and abroad were likely td t@w@enoa. After
contacts with police forces in other countries, a decision had been taken to suspentioappfica
the Schengen Agreements between 13 and 21 July 2001. From 14 July onwardhatdwbsn
carried out at the Italian borders to allow certain demonstrators to enteouhtty and pevent
violent elements from gaining access. In the meantoy@n order dated 12 July 2001, the Genoa
guestorehad indicated the areas of the city where the summit and the demonstratiodgakeul
place and had given an analytical breakdown of the isgcoeasures in place in each area.

115. The parliamentary commission next examined the various vigherdentsand clashes
which had taken place between the-lamforcement agencies and demonstrators on 19, 20 and 21
July 2001 (in particular during a search conducted in a school, described by the siommmss
“perhaps the most notable example of organisational and operational failigsh) specific
reference to the death of Carlo Giuliani, the commission observed thaalaniere had fired the
fatal shot while the victim had been preparing to throw a fire extinguisher inirbdioh; the
carabinierein question had previously sustained a blow to the head from another demonstrator. In
view of the fact that a criminal invégation was in progress, the commission decided to focus its
analysis on the *“overall situation giving rise to the tragedy”, examining iticplar the
communications system between the contingents oklafiarcement personnel, their commanding
officers and the control centres, in order to study the coordination arrangements between the
different areas. The commission also noted that the “fundamental cause” ofstlué &oéife had
been “the mindless violence perpetrated by extremist groups which jesguhitie lives of the
young people who became caught up in their criminal activities”.

116. In the commissios view, the overall outcome of the G8 had been positive. While certain
shortcomings had been identified in the coordination of the operations, it had to be borne in mind
that the lawenforcement agencies had been confronted with between 6,000 and 9,000 violent
individuals who had not been isolated by the peaceful demonstrators (the commissiad rief
that regard to the “double game” being played by the Genoa Social Foruenpafllamentary
commissiors report concluded as follows:

“The commission.. reiterates that violence is not and must not be a tool for political action antietrate of
law is a fundamental valwef democraticsocieties At the same time it emphasises strongly the inviolability of the
constitutional principles of freedom to express 'srthoughts and respect for the individual evenot to say
especially— where he or she is detained following arrest, and also the need to ensure thef sfiegne and
public order;if acts constituting a criminal or disciplinary offence are established¢dtimenission] would like to
see the judicial authority and the administrative bodies concerned iddragg responsible and punish their
actions.”

117. The Government produced before the Court the verbatim records of the hearingshat whic
the parliamentary commission had heard evidence from the Minister of ém®inthe Director
General of the Public Safety Department and the Commd&Beleeral of the Revenue Police.

118. On 20 September 2001 a group of parliamentarians called on the government to explain
why law-enforcement officers being deployed on jcHolrder operations were equipped with live
ammunition rather than rubber bullets. The parliamentarians advocated the usettértherdming
that they had been used successfully on several occasions in other countries.
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119. The government spokesman replied that the legislation made no provision for that option
and that, moreover, it had not been proven that rubber bullets did not also cause very serious harm
to the victim. Finally, he said that the possibility of introducing-tethal weapons was currently
being examined.

120. On 22 June 2006 the applicants applied toRhime Ministels Officeand to the Ministry
of Defence for compensation in respect of the damage they had suffered as a rbesuleatht of
Carlo Giuliani. The Government explained that the application had been refusedgoouting that
it had been established in criminal proceedings that M.P. had acted-defslte. For the same
reason, no disciplinary proceedings were instituted against M.P.

G. The decisions given in the “trial of the twentyfive”

1. The firstinstance judgment

121. On 13 March 2008 the Genoa District Court published its reasonirigeijudgment
adopted on 14 December 20@ilowing the trial of twentyfive demonstrators charged with a
number of offences committed on 20 July 2Q@icluding criminal damage, theft, destroying
property, looting and acts of violence against-Eviorcement officers)During the trial, in which
144 hearingsvere held, the District Court, among other things, heard evidence from numerous
witnesses and examined a wealth of audiovisual material.

122. The District Court heldjnter alia, that the attack bygarabinieri on the Tute Bianche
marchers had been unlawful and arbitrary. The march had been authorised andaths&rdems
had not committed any significant acts of violence againstdhabinieri. The attackoy the latter
had been launched against hundreds of persons who were doing no harm, and no order to disperse
had been given. The subsequent charge had also been unlawful and arbitrary. It had not been
preceded by a warning to disperse, had not been ordered by the officer adttmds so and had
been unnecessary.

123. The methods deployed had also been unlawful.cBinabinieri had fired teagas grenades
at chest height, a large number of demonstrators had sustained injuries canseddgulation
batons, and the armoured vehicles had knocked dosvbdtricades and pursued members of the
crowd along the pavement with the clear intention of causing harm.

124. The unlawful and arbitrary nature of tarabinieris actions had justified the resistance
shown by the demonstrators while tear gas was being used and during the attack orctthe mar
Their resistance had also been warranted during the clashes which occuneedide tstreets prior
to 3.30 p.m., that is, up to the point at which¢heabinieri had acted on the order to stop and allow
the march to proceed. According to the court, the actsiaetions had been a “necessary response”
to the arbitrary actions of the la@nforcement officers for the purposes of Article 4 of Legislative
Decree no. 288 of 1944. Article 4 reads as follows:

“Articles 336, 337, 338, 339, 341, 342 and 343 of the Criminal Code [making punishaildlesvacts of
resistance against lagnforcement officers] shall not apply where the State agent or personisedhio exercise
public authority causedhe offence contemplated in those Articles by overstepping the limits obrhier
authority through arbitrary acts.”
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125. The District Court decided to forward the file to the public prosesutaffice on the
ground that the atements madby Mr Mondelli and two other lavenforcement officergto the
effect that the attack had been necessary to counter the aggression shown bytisérakens did
not match the facts

126. After 3.30 p.m., although thdemonstrators may still have felt a sense of abuse and
injustice, their conduct had no longer been defensive but had been driven by aodesirerige; it
was therefore unjustified and punishable.

127. The charge ordered by police officer Lauro, which had triggered the events on Piazza
Alimonda, had been neither unlawful nor arbitrary. As a result, the violentiaragy the
demonstrators, which had led to tterabinieri being pursued and the jeep being attacked, could
not be regarded as a defensive response.

128. The carabinieri in the jeep might well have feared that they would be subjected to an
attempted lynching. The fact that the demonstrators surrounding them did not havevMoloto
cocktails and wex therefore not in a position to set the vehicle on fire was a factor that could be
appreciated with hindsight. The occupants of the jeep could not be blamed for having panicked.

129. Carlo Giuliani hadprobablybeen four metres from the jeep when he was dgbwn. M.P.
hadstated that & could only see what was happening inside the vehicle. When the shot was fired,
he had been lying down with his feet pointing towards the rear door of the vehicle. He had pulle
D.R.down on top ohim and could not see his own hand; he was unable to say whether it had been
inside or outside the jeep. In any event, he had fired upwards.

130. The District Court judgment mentionset statements made by the expert Marco Saivg
performed the autopsy on Carlo Giuliartbody. Mr Salvistatedin particularthat the trajectory of
the fatal bullet indicated a direct shantd thatthe metal fragment lodged in the victinbody had
been very difficult to find.The fragment, which had shown up on the scan (see paragraph 60
above), “must have been very small”; the experts had tried to locate it by odogh the brain
tissue section by sectiopdr pianj, although the latter had been damaged and engorged with
blood. The more the experts worked, the more damaged the tissue had become. Gitren that
fragment was not a bullet and was of no use for ballistics purposes, the expexssiddred it to
be a minor detailun particolare irrilevantg¢ and had not pursued their search.

2. The appeal judgment

131. Twenty-four of the accused appealed against the-ifistince judgment. In a judgment of
9 October 2009depositedwith the registry on 2Becember 2009, the Genoa Court of Appeal
partly upheld the convictions handed down by the District Court, increased some entéreces
and declared the prosecution of some of the offenceshiammed.

132. Regarding thecarabinieri attack on thelute Bianchemarch, the Court of Appeal largely
endorsed the view of the District Court. It observed that#nabinierihad encountered the march,
which numbered around 10,000 persons, as a result of the route indicated to thencdmtrtie
room. The front of the march, or “contact group”, had beade up of around twenty individuals,
mostly members of Parliament, mayors, cultural figures and journalisksndthem had been a
series of Plexiglas protective devices, joined together; these wevevddllby the “head of the
procession” made up of demonstrators equipped with helmets and shoulder and arorprdiee
march had not encountered the scenes of any clashes but had simply proceeded fiwwoabout
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kilometres without meeting any obstacle. The protective equipment showedlthaugh they
were not carrying blunt instruments, the demonstrators had been prepared for ptzsele

133. In these circumstances it was difficult to understand why officers Bruno andé¥i had
decided to launch an attack on the maiidey had not received any orders to that effect; on the
contrary, they had been requested to avoid crossing the mapatbrsThe news that an attack was
in progress had been greeted with cries of disapproval in the control room.

134. The carabinieri had been summoned to intervene urgently in Marassi Prison, where law
enforcement officers were struggling to cope with an attack by the Black Accordingly, when
they encountered the march they had attempted to clear the junction and the tunnel through whi
they wished to pass. According to the witness testimony of one journalist, judged neubeal”
and therefore credible, youths belonging to the Black Bloc arriving from the oppositéatirto
the marchers had thrown storagghecarabinieri; this had led to the order to fire tear gas, given by
Mr Bruno. The Court of Appeal concluded that, although the charge byathbinieri had been
illegitimate, they had been called upon to intervene in a situation charactsrigetebce from the
Black Bloc demonstrators, who had earlier ransacked other parts of thendityy ¢he fact that the
junction they needed to cross was occupied by the crowd and the tunnel was blocked by farricade

135. In the Court of Apped view, the District Court had correctly found the following actions
by thecarabinierito be illegitimate:

(a) the firing of tear gas at chest height;

(b) the failure to order the dispersal of the marchers, who were not causing a distaténce
who could only have entered the red zone much further on, at Piazza Verdi;

(c) the attack on aauthorised, peaceful march made up of unarmed demonstrators. While the
Black Bloc had created serious disturbances elsewhere in the city, there pvasfribat they were
being “covered” by the marchers, that is, that they had hidden amongst them be#dter or
committing acts of vandalism.

136. Furthermore, there had been arbitrary acts in the form of: the use-oégudation latons
(manganell) (pieces of wood or iron wrapped in adhesive tape and a source of serious cuts and
bleeding); the use of armoured vehicles to make “forays” amidst the demonstratsugigpaome
of them at high speed along the pavement (the Court oé#ppbserved that the vehicles did not
have sufficiently safe brakes and that one of them had pursued a demonstratomifasigoa, as
if attempting to run him over); the infliction of excessive injury and the beatimgmionstrators,
journalists ané&n ambulance driver.

137. The illegitimate and arbitrary attack had produced a reaction from the deatorsstvhich
was not punishable in view of the grounds of justification provided for in Article 4gfslative
Decree no. 28®f 1944. However, once thearabinieri had withdrawn and an armoured vehicle
had broken down, the demonstrators had no longer been in danger. Hence, the attack on the vehicle
and its occupants had not constituted a defensive act, but an act of retaliation. Erpwmintha
onwards thél'ute Bianchehad “reclaimed” their right of assembly and protest, and any further acts
of violence and vandalism on their part, including the damage to the armoured vehatiefed to
a criminal offence.

138. The Court of Appeal endorsed the District Ceuwiew that, despite their violent response,
the marchers had not been guilty of the offence of criminal damage. The damagehzalibeen
minor and had resulted from the use of objects (cars and refuse containers) aspiarjamst the
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carabinieri. Unlike the Black Bloc, th&uteBianchehad not taken to the streets with the intention

of damaging publior private property symbolising the system they opposed. The damage had been
confined to thdairly small area in which theesponse had occurrethd, by and large, had ceased
with the withdrawal of thearabinieri. Although “disquieting”, the fact that the demonstrators in
the front lines had worprotectorscould not give rise to the assumptitirat they had intended to
engage in acts of violence.

H. The audiovisual material produced by the parties

139. During the proceedings before the Court the parties submitted a large volume of
audiovisual material. The GROMs produced by the Government and the applicants on 28 June
and 9 July 2010 respectively were viewed by the judges of the Grand Chamber on 27 September
2010 (see paragraph 9 above). These show several phases in the demonstrations thag ook plac
Genoa on 20 July 2001 and contain images of the moments before and after the shot lettich kil
Carlo Giuliani. They also show the violence perpetrated by the demonstratovar{thof stones,
charges on the lawnforcement agencies, acts of vandalism in the streetgaidst police and
carabinieri vehicles) and violence imputable to the authorities. Some of the footage shows police
armoured vehicles pursuing demonstrators at high speed along the pavement andffpmeise
beating a demonstrator lying on the grounkde BpplicantsCD-ROM also contains extracts from
Mr Laurds statement and from an interview with M.P. shown on television.

I. The administrative documents produced byhe Government

140. The Government produced numerous admiaiste documents from the police authorities,
the Ministry of the Interior and the Chamber of Deputies. The documents relevantpieeskat
case noted the following:

— on 6 February 2001 the Public Safety Department of the Interior Ministry had seat out
circular to allquestorireminding them, in particular, that the firing of tear gas should be considered
a “measure of last resort for dealing with particularly serious situatibichveannot be managed
otherwise”;

— the Public Safety Department of threerior Ministry had prepared “an information handbook
for State police personnel” which contained guidelines on conduct at the Genoa G8;

— on 17 July 2001 hence, before the G8 the Minister of the Interior had addressed the
Chamber of Deputies “on the public-order situation in Genoa”;

— on 23 July 2001 the same Minister had addressed Parliament on the subject of the “serious
incidents occurring in Genoa during the G8 summit”;

— on 30 and 31 July 2001 the Interior MinissrPublic Safety Departmehad submitted reports
on the conduct of the law-enforcement agencies during the search carried outighttb&21 July
2001 in a school occupied by demonstrators, and in a police station where persons hakiebeen
into custody. Disciplinary action had been proposed against several policesadincbthe Genoa
questore

— on 6 August 2001 the inteegional police directorate had forwarded to the chief of police the
findings of an administrative inspection carried out in the Geupesatura which ponted to certain
organisational problems during the G8 and analysed thirteen “potentially punisheidienis”
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imputable to the lavenforcement agencies emerging from the available audiovisual material; none
of the incidents related to the use of force by M.P.

141. The Government also produced a memorandum from the Public Safety Department of the
Interior Ministry dated 4 October 2010, according to which some 18,00@r&wcement officers
had been deployed at the G8 in Genoa. In particular, the State had drafted in 14,102
“reinforcements” including 11,352 “police operators” (police officearabinieri, officers of the
revenue and forestry police and prison officers) and 2,750 members of the armed fortwes. Of
11,352 “police operators”, 128 belonged to the elite units, while 2,510 police officers and 1,980
carabinieri belonged to “mobile units’réparti mobilg made up of personnel specially trained and
equipped for publiorder operations. The Public Safety Department indicttat] beginning in
March 2001, it had put in place a training programme aimed specifically at pdrsking part in
the G8, with a view to ensuring publicder management based on the principles of democracy and
respect for fundamental rights (henpeyticipants in the training courses were reminded that the
use of force was a measure of last resort). Advanced training seminars dhaeeaisorganised
which explored the dynamics of events such as the G8 summit.

Il. RELEVANT DOMESTIC LAW AND PRACTICE

A. “Grounds of justification”

142. The Criminal Code (“the CC”) provides for situationsayse di giustificazioneor
scriminant) which may exempt individuals from criminal responsibility and render not punishable
conduct which amounts to an offence under the law. Possible grounds of justification thelude
legitimate use of weapons and sa¢ffence.

1. Legitimate use of weapons
143. Article 53 of the CC provides that no sanctions may be imposed on

“a State agent who uses or orders the use of weapons or any other meanscal fidvg®i in the exercise of his
or her official dutieswhere he or she is obliged to do so in order to repel an act of violence or thw#drapt to
resist official authorityln anycase he or she shall not be liable where such action is taken to prevent ciaetsal
entailing massacre, shipwreck, flooding, aviation or railway disastersptional homicide, armed robbeoy
abduction... The law provides for other cases in which the use of weapons or anyrathns of physical force is
authorised.”

2. Seltdefence
144. Article 52 of the CC provides that no sanctions may be imposed on

“persons who commit an offence when forced to do so by the pedefend their rights or the rights of others
againsta realdanger of unjust attackrovided that the defensive response is proportionate to the attack.”
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3. Negligent excess

145. Under Article 55 of the CC, in casesiter alia, of selfdefence or legitimate use of
weapons, where the person concerned has negligeollyo6amenfeoverstepped the limits laid
down by law or by the competent authority, or dictated by necessity, his or hmrsaate
punishable as negligent conduct to the extent provided for by law.

B. Provisions governing public safety

146. Articles 1824 of the Public Safety Cod&dsto Unicd of 18 June 193{No. 773)govern
public gatheringsand assemblies public placesr open to the publidVheresucha gathering is
liable to endanger public order or safety, or where offences are committeghttiaeingmay be
dissolved. Beforet is dissolved, the participants must beguested by the laenforcement
agencies to disperse. If thequest is not complied with, the crowaust begiven three formal
warnings to disperse. If these are not complied with or cannot be issued becaesgeltobr
opposition, the police officers aarabinieri order the gathering or assemidybe broken up\b
force. The order is carried out by the police and the armed forces under the commiagid of t
respective senior officers. Refusal to comply with the order to disperse is plaiblyaa term of
imprisonment of between one month and one year and by affibetween 30 and 413 euros
(EUR).

C. Rules governing the use of weapons

147. In February 2001 the Ministry of the Interior issued a directivguestori containing
general provisions on the use of tear gaslaidns ¢follagene). The use osuchequipment must
be ordered clearly and expressly by the head of the service after consultatidrewitastore The
personnel must be informed.

148. In addition, Presidential Decree No. 359 of 5 October 189% tHown the “criteria for
determining the weapons to be issued to the public safety authorities andtéhedite”. The
decree contains a description of the various weapons issued as standames(20tid 32), making
a distinction between “personakapons” and “collective weapons”. The personal weapons consist
of a pistol which is allocated to the individual for the duration of his or her serviaeléA3t§ 2).

He or she must keep the weapon, ensure its upkeep, apply the safety measures proaicatl f
times and in all situations and participate in the firing exercises organigbd bythorities (Article
681).

149. Article 32 states that the authorities “may issue weapons with tranquilisingsagen
(proiettili narcotizzant)” and that in cases of necessity and urgency the Minister of the Inteaipr
authorise police officers who have receiasthoctraining to use weapons other than those issued
as standard, provided that the weapons have been checked and deedtteemffensive capacity
of the standarassue weapons (Article 37). The abawentioned decree further provides that the
standaredissue weapons must be appropriate and proportionate to the requirements of protecting
public order and public safety, prexang and dealing with crime and other institutional aims
(Article 1).
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D. The rights of injured parties during the preliminary investigation and following a
request by the public prosecutor to discontinue the proceedings

150. Unde Article 79 of theCode of Criminal Procedure (“theéCP’), the injured party may
apply to join the proceedings as a civil party from the preliminary heanngrds; the latter is the
hearing at which the judge is called upon to decide whether the acghmad be committed for
trial. Before the preliminary hearing, or where no such hearing is held beth@scase is
discontinued at an earlier stage, injured parties may exercise certain powerselévant
provisions of the CCP provide:

Article 90

“Injured parties shall exercise the rights and powers expressly affordezirtdyhlaw and may furthermore, at

any stage of the proceedings, submit pleadings and, except in cassationipgscaeduest the inclusion of
evidence.”

Article 101

“Injured partiesmay appoint a legal representative for the exercise of the rights and powedsatb them..”

Article 359 § 1

“Where the public prosecutor orders examinations ... or any other teclopierdtion calling for a specific
competence, he or she may appai experts. The latter may not refuse to cooperate.”

Avrticle 360

“1. Where the examinations referred to in Article935 concern persons, objects or plaicea statesubject to
alteration, the public prosecutor shall inform #Hezusedthe injuredparty and the lawyers without delay of the
date, time and place designated for the briefing of the experts and of thslippsdiappointing experts.

3. Any lawyers or experts appointed shall have the right to attend tHdrad the expertsparticipate in the
examinations, make observations and express reservations.”

Article 392

“1. In the course of the preliminary investigation, the public prosecutorharattusednay apply to the judge
for the immediate production of evidence...

2. The public prosecutor and theccusednay also request forensicexamination where such examination, if
ordered during the trial, could entail the suspension of the latterdite than 60 days. .”

Avrticle 394

“1. Injured parties may request the publiog®cutor to apply for the immediate production of evidence.
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2. Should the public prosecutor refuse that request, he or she shall givesrésiine decision and serve it on
the injured party.”

151. The public prosecutor does noave the power to discontinue the proceedings; he or she
may simply request the investigating judge to do so. The injured party may tubjbat request.
The relevant provisions of the CCP read as follows:

Avrticle 409

“1. Except in cases where the objection referred to in Article 410 has been lddgegudge grants the request
for the proceedings to be discontinued he or she shall make an orddrdfietia giving reasons, and return the
file to the public prosecutroffice. ...

2. If the judge rejects the request [to discontinue the proceedings], heeoshall fix the date of the private
hearing and shall inform the public prosecutor, the accused and tredipjanty accordingly. The procedure shall
be conducted in accordance with Artidi27. The documents shall be deposited with the registry up to the day of
the hearing, and copies may be obtained by counsel.

4. After the hearing, if the judge considers additional inveBtigameasures to be necessary, he or she shall
issue an ordeto the public prosecutor detailing the measures and laying down a bitgiegimit for their
completion.

5. Where the circumstances described in paragraph 4 do not apply and the jedge tteg request to
discontinue the proceedings, he or she sisalle an order instructing the public prosecutor to draw up the
indictment within ten days. ...

6. An appeal against the decision to discontinue the proceedings shall lie toutiefOCassation solely on the
grounds of nullity provided for by Article 127 § 5 [in particular failure tonpty with the procedural provisions
concerning the holding of hearings in private].”

Avrticle 410

“1. When objecting to the request to discontinue the proceedings, the injutgdspall request that the
investigation becontinued, indicating the purpose of further investigation and reqgesie inclusion of the
relevant evidence, failing which the objection shall be declared inadmissibl

2. Where the objection is declared inadmissible andat®isationsare unfounde, the judge shall issue an
order discontinuing the proceedings and shall return the file to thie pubsecutds office.

E. Burial and cremation

152. Article 116 of the implementing provisions of the CCP concerns investigations ints deat
where there are grounds for suspecting that a crime has been committed ti€l@praovides:

“Where it is suspected that a person died as the result of a crime, the pufdicupoo shall verify the cause of
death and, should he onesconsider it necessary, shall order an autopsy in accordance with ¢kdypeolaid
down in Article 369 of the Code or apply for the immediate production of evedenc
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... The burial may not take place without an order from the puldeeputor.”

153. Article 79 of Presidential Decree no. 285 of 10 September 1990 stipulates thaiaremat
must be authorised by the judicial authority where death occurred suddenly or iciosisspi
circumstances.

[ll. RELEVANT INTERNATIONAL PRINCIPLES AND DOCUMENTS

A. United Nations Basic Principles on the Use of Force and Firearms by Laanforcement
Officials

154. The relevant parts of these principles (“the UN Principles”), which weretedidyy the
Eighth United Nathns Congress on the Prevention of Crime and the Treatment of Offenders, held
in Havana (Cuba) from 27 August to 7 September 1990, provide as follows:

“1. Governments and law enforcement agencies shall adopt and implerdesnand regulations on the ude o
force and firearms against persons by law enforcement officials. In gevglsuch rules and regulations,
Governments and law enforcement agencies shall keep the ethical issgtatessvith the use of force and
firearms constantly under review.

2. Governments and law enforcement agencies should develop a range sfasdmnad as possible and equip
law enforcement officials with various types of weapons and ammunit@gmwiuld allow for a differentiated use
of force and firearms. These should imd# the development of néethal incapacitating weapons for use in
appropriate situations, with a view to increasingly restraining thicafipn of means capable of causing death or
injury to persons. For the same purpose, it should also be possiltdevfenforcement officials to be equipped
with selfdefensive equipment such as shields, helmets, hibef vests and bullgiroof means of
transportation, in order to decrease the need to use weapons of any kind.

9. Law enforcement officials shafiot use firearms against persons except indafnce or defence of others
against the imminent threat of death or serious injury, to prevemtettpetration of a particularly serious crime
involving grave threat to life, to arrest a person presenting such a dadgesasting their authority, or to prevent
his or her escape, and only when less extreme means are insufficiehteteedbese objectives. In any event,
intentional lethal use of firearms may only be made when strictiyaigiable in order to protect life.

10. In the circumstances provided for under principle 9, law enforcenfficials shall identify themselves as
such and give a clear warning of their intent to use firearms, witltisutf time for the warning to be observed,
unless ® do so would unduly place the law enforcement officials at risk ofdvcreate a risk of death or serious
harm to other persons, or would be clearly inappropriate or pointléss aircumstances of the incident.

11. Rules and regulations on the usdifarms by law enforcement officials should include guidelines that:

(a) Specify the circumstances under which law enforcement officials are izethdo carry firearms and
prescribe the types of firearms and ammunition permitted;

(b) Ensure that firarms are used only in appropriate circumstances and in a manner likely to deereageoth
unnecessary harm;
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(c) Prohibit the use of those firearms and ammunition that cause untedrigjury or present an unwarranted
risk;

(d) Regulate the controstorage and issuing of firearms, including procedures for ensuringthanforcement
officials are accountable for the firearms and ammunition issued to them;

(e) Provide for warnings to be given, if appropriate, when firearms are tisbharged;

(H Provide for a system of reporting whenever law enforceroffitials use firearms in the performance of
their duty.

18. Governments and law enforcement agencies shall ensure that all lanweemént officials are selected by
proper screening procedures, have appropriate moral, psychological asidaplyualities for the effective
exercise of their functions and receive continuous and thorough poofalssiaining. Their continued fitness to
perform these functions should be subject to periodievevi

19. Governments and law enforcement agencies shall ensure that all law ewfiorofficials are provided with
training and are tested in accordance with appropriate proficiency stanidatfis use of force. Those law
enforcement officials who areqeired to carry firearms should be authorized to do so only upon completion of
special training in their use.

20. In the training of law enforcement officials, Governments and law egrfioent agencies shall give special
attention to issues of police ethiand human rights, especially in the investigative process, toaditesito the
use of force and firearms, including the peaceful settlement of conthietsjnderstanding of crowd behaviour,
and the methods of persuasion, negotiation and mediatonglhas to technical means, with a view to limiting
the use of force and firearms. Law enforcement agencies should regiewaming programmes and operational
procedures in the light of particular incidents.

B. Report of the European Committeefor the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPT)

155. The CPT visited Italy in 2004. The relevant parts of its report, published on 17 April 2006,
read as follows:

“14. As far back as 2001 tHePT began a dialogue with the Italian authorities concerning the ghaht®ok
place in Naples (on 17 March 2001) and in Genoa (from 20 to 22 July 2001). The ltaliantiasthave
continued to inform the Committee of the action taken in response to thatialtesgof ilHtreatment made against
the lawenforcement agencies. In that context the authorities furnished ariisg dhe visit of the judicial and
disciplinary proceedings in progress.

The CPT wishes to be kept regularly informed of the megof the abovmentioned proceedingk addition,
it wishes to receive detailed information on the measures taken by tha Hathorities to prevent the recurrence
of similar episodes in the future (relating, for instance, to the gesmant of largescale publieorder operations,
training of supervisory and operational personnel and monitoring aoeciin systems).

15. In the report on its visit in 2000, the CPT recommended that medseitaken as regards the training of
law-enforcement officers, with more particular reference to incorporatimgahurights principles in practical
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training — both initial and ongoing- concerning the management of higék situations such as the arrest and
guestioning of suspects. In their response, the Italilrodties simply gave general replies concerninglibenan
rights component of the training provided to lamforcement officers. The CPT wishes to receive more detailed
and updatee- information on this subject”

C. Documents produced by the Unitd Nations Committee Against Torture (CAT)

156. The Government produced documents summarising the consideration by the CAT of

reports submitted by StatéZrties under Article 19 of the United Nations Conventagainst
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment. Part of the four
periodic report submitted by Italy (dated 4 May 2004) deals with the “eventsnafa (paragraphs
365-395). It is based mainly on certain passages from the report of the patidayncomnssion
(see paragrapltl3-116 above). The CAT considered Italyourth periodic report at its 76@ and
765h meetings, held on 4 and 7 May 2007, and adopted, at itth and 778 meetings, a
document containing conclusions and recommendations. The relevant parts of thepGATeesd
as follows:

“Training

15. The Committee takes note with appreciation of the detailed information ptbligd the State party on
training for its law enforcement officials, penitentiary staff, bordaards andarmed forces. However, the
Committee regrets the lack of information on training on the employnfi@oteviolent means, crowd control and
the use of force and firearms. In addition, the Committee regrets #rat ithno available information on the
impact of the training conducted for law enforcement officials and bordedguand how effective the training
programmes have been in reducing incidents of torture atrddaliment. (art. 10)

The State party should further develop and implement educagpimgibmmes to ensure that:

a) All law enforcement officials, border guards and personnel workirtge CPTs and CPTAs are fully aware
of the provisions of the Convention, that breaches will not be toleratedikube investigated, and that offenders
will be prosecuted; and

b) All law enforcement officers are adequately ipged and trained to employ neflent means and only
resort to the use of force and firearms when strictly necessary andrtopate. In this respect, the lItalian
authorities shold conduct a thorough review of current policing practices, includiegraining and deployment
of law enforcement officials in crowd control and the regulations enude of force and firearms by law
enforcement officials.

Furthermore, the Committee recommends that all relevant personnel re@ifie $@ining on how to identify
signs of torture and ireatment and that the Istanbul Protocol of 1999 (Manual on the Effectigstilgation and
Documentation of Torture and Other Cruel, Inhuman orr@digg Treatment or Punishment) become an integral
part of the training provided to physicians.

In addition, the State party should develop and implement a methodologgss #ss effectiveness and impact
of its training/educational programmes on the reduction of cases aktarid ilftreatment.

Il -treatment and excessive use of force
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17. The Committee notes with concern continued allegations of excessivé faseecand iltreatment by law
enforcement officials. In this respect, the Committee is particularly coedest reports emerging of alleged
excessive use of force anditbatment by law enforcement officials during the demonstratioh&aples (March
2001) in the context of the Third Global Forum, the G8 Summit in Genoa 20@%) andin Val di Susa
(December 2005). The Committee is also concerned that such incidents tartedigmccurred during football
matches but it notes the recent adoption of Act no. 41/2007, ertitigent measures on the prevention and the
repression of vience cases occurring during football mat¢h@sts. 12, 13 and 16)

The Committee recommends that the State party should take effective measures t

(a) Send a clear and unambiguous message to all levels of tloe fmice hierarchy and to prison stéiat
torture, violence and #ireatment are unacceptable, including through the introduction of a code attéordall
officials;

(b) Certify that those who report assaults by law enforcement officialgpantected from intimidation and
possible repsals for making such reports; and

(c) Ensure that law enforcement officials only use force when stietbessary and to the extent required for
the performance of their duty.

Furthermore, the State party should report to the Committee on theeggofithe judicial and disciplinary
proceedings related to the abawentioned incidents.

18. The Committee is concerned at reports that law enforcement officersodichmy identification badges
during the demonstrations in connection with the 2001 G8rguin Genoa which made it impossible to identify
them in case of a complaint of torture ostikatment (arts. 12 and 13).

The State party should make sure that all law enforcement officialsutn ket equipped with visible
identification badges to ensure individual accountability and the protegi@nsh torture, inhuman or degrading
treatment or punishment.

Prompt and impartial investigations

19. The Committee is concerned at the number of reports-tokdtment by law enforcement agencies, the
limited number of investigations carried out by the State party in such, eagbshe very limited number of
convictions in those cases which are investigated. The Committee rititesoncern that the offence of torture,
which as such does not exist in tit@lian Criminal Code but rather is punishable under other provisibtise
Criminal Code, might in some cases be subject to the statute ttions. The Committee is of the view that acts
of torture cannot be subject to any statute of limitationsianglcomes the statement made by the State 'party
delegation that it is considering a modification of the time limitations (arts.12 and 16).

The Committee recommends that the State party should:

(a) Strengthen its measures to ensure prompt, itiapaind effective investigations into all allegations of torture
and ill-treatment committed by law enforcement officials. In particular, sugbstigations should not be
undertaken by or under the authority of the police, but by an independent badynkection with prima facie
cases of torture and-ifeatment, the suspect should as a rule be subject to suspensionignmeassduring the
process of investigation, especially if there is a risk that he or she imigéde the investigation;

(b) Try the perpetrators and impose appropriate sentences on those convictest in efitninate impunity for
law enforcement personnel who are responsible for violations prohibitee onvention; and
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(c) Review its rules and provisions on the statute of limitations and bringftiignin line with its obligations
under the Convention so that acts of torture as well as attempts to commé tortuacts by any person which
constitute complicity or participation in torture, can be investigated,epubsdand punished without time
limitations.”

THE LAW

|. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION IN ITS SUBSTANTIVE
ASPECT

157. The applicants complained that Carlo Giuliani had been killed by theehéovcement
agencies andhat the authorities had not safeguarded his life. They relied on Article 2 of the
Convention, which provides:

“1. Everyonés right to life shall be protected by law. No one shall be deprived of his lifeionially save in
the execution of a sentence afcourt following his conviction of a crime for which this penalty isvited by
law.

2. Deprivation of life shall not be regarded as inflicted in contraventiathisfarticle when it results from the
use of force which is no more than absolutely nemgs

(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a persoryaiefiained;

(c) in action lawfully taken for the purpose of quelling a riot or insurrection.

A. Whether the use of lethal force was justified

158. The applicants submitted first of all that in the specific circumstancé® afse the use of
lethal force by M.P. had not been “absolutely necessary” in order to achieveshenaimerateth
the second paragraph of Article 2 of the Convention. The Government contested that argument

1. The parties' submissions

(a) The applicants

159. The applicants pointed out that they had never subscribed to the “intermedexdte ob
theory”. According to their expert, Mr Gentile, the bullet had not fragmented dingtrihe
victim's body (see paragraph 64 above). However, since the bullet was not availablghemdhee
shape nor the dimensions of the “intermediate object” were known, it was impossdriattate a
scientific hypothesis as to the type of collision in which the bullet had been involvied ds
trajectory and to maintain that it had been deflected. Furthermore, the xpleetseappointed by
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the applicants had taken the view that the stone had shattered on impact wedpthather than
because of the bullet fired by M.P. (see paragraph 65 above).

160. According to the applicants, the lives of the jeegrcupants had not been imdar, as the
vehicle in question had been a Defender jeep, a model which, even without armour, was gufficient
robust. Furthermore, the number of demonstrators visible on the images was no mareldkzan
or so. The demonstrators had not had lethal weapons and had not surrounded the jeep; the
audiovisual material showed that there had been no demonstrators to the leftomt iof the
vehicle. As proved by the photographs, there had been a riot shield on board the jeep. M.P. had
been wearing a bullgiroof vest and had two helmets at his disposal. Finally, there had been other
law-enforcement officers in the vicinity and there was no proof that the injuriekiohwl.P. and
D.R. complained had been sustained during the events.

161. According to the autopsy report (see paragraph 50 above) and as could be deduced from
M.P.s own statements, the latter had fired downwards. When questioned on 20 July 2001 by
representatives of the Genoa public prose®tdfice, M.P. had stateddhthere had been nobody
in his field of vision when he pointed his gun; he had been aware of stones being thrown and of the
presence of assailants whom he could not see (see paragraph 36 above). In thosentesuinsta
was difficult to imagine how M.Rcould have been acting in seléfence in response to the actions
of Carlo Giuliani, whom he was unable to see. As neither Carlo Giuliani nor the other
demonstrators had been armed, M.P.'s response could not be said to have been proportionate.

162. Moreover, M.Ps statements had been contradictory. On the first two occasions when he
had been questioned (on 20 July and 11 September-2606& paragraphs 36 and 39 above), he
stated that he had not seen Carlo Giuliani and did not say that he had fired upwards tftkis, i
applicantsview, amounted to a tacit admission that he had fired at chest height). Hoatether,
hearing of 1 June 2007 in the “trial of the twefitye”, he stated that he had fired with his arm in
the air; thiswas at odds with a photograph produced bydéfencewvhich showed him pointing the
weapon at chest height, at a downward angle from the horizontal. Lastly, durihgyiside
interview broadcast on 15 November 2007, M.P. stated that he had “triedds firgh in the air as
possible”, that he had not aimed at Carlo Giuliani and that he had never been a good shot. He added
that he had been sent to the G8 in Genoa as a replacement for a colleague who did agowish t

163. Finaly, the applicants submitted that M.P. had not issued clear warnings of his intention to
use his firearm and that some of the photographs taken during the events showed #drlzeislgie
used as protection in place of one of the broken windows of the jeep.

(b) The Government

164. The Government arguebat it was not the Cousttask to call into question the findings of
the investigation and the conclusions of the national judges. Accordingly, the-iaglye negative
—to the question whether the domestic authorities had failed in their duty to pretéfs tf Carlo
Giuliani was tobe found in the request for the proceedings to be discontinued. In support of their
assertions the Government referredai@ams v. Germany(dec.), no. 33677/98ECHR 1999VII)
and to the partly dissenting opinion of Judges Thomassen and Zagrebd®sysahai and Others
v. the Netherland¢no. 52391/99, 10 November 2005), and requested the Court to follow that
approach.

165. There had been no intentional taking of life in the instant, casehad there been any
“excessive use of forceFurthermore, no causal link existed between the shot fired by M.P. and the
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death of Carlo Giuliani. Although the investigating judge, in her decision to discontingagbge

had applied Articles 52 and 53 of the CC, she had not disregarded the exceptional and
unforeseeable circumstance whereby the shot had been deflected followihgi@aowith a stone,

a circumstance which had beassessed from the standpoint of proportionality. The Government
inferred from this that the decision to discontinue the proceedings had exoneratednMif
ground that the causal link between the shot and Carlo Glslideath had been broken by the
cdlision between the bullet and the stone and the deflection of the slagectory.

166. In the view of the investigating judge, M.P. had acted on his own initiahve state of
panic and in a situation where he had valid seato beliewe that there was a serious and imminent
threat to hisown life or physical integrity Furthermore, M.P. had not aimed at Carlo Giuliani or
anyone elseHe had fired upwards, in a direction that entailed no risk of striking someone. Carlo
Giulianis death had not been the intended and direct consequence of the use of force, aral the forc
used had not been potentially lethal (the Government referr@articularto Scavuzzddager and
Others v. Switzerlandho. 41773/98, 88 58 and 6DFebruay 2006, andKathleen Stewart v. the
United Kingdomno. 10044/82Commission decision of Luly 1984, Decisions and Reports (DR)
39).

167. Both partiesexperts had agreed as to the fact that the bullet had already been in fsagmen
when it hit the victim.The possibilities advanced by the applicants to explain why the bullet had
fragmented- such as its having been manipulated in ordendcease its capacity fragment, or
the presence of a manufacturing defedtad beerconsderedby the applicants themselves to be
“much less likely’(see paragraphs 64, 71 and 81 abasedicould not provide a valid explanation
Thefact that it had been impossibleittentify theintermediateobject wasa detailnot capable of
having a decise impact on the investigatifindings.

168. In the alternative, the Government submitted ttieg use of lethal force had been
“absolutely necessary” and “proportionat&hey stressed the following elements in particutae:
level and widespread nature of the violence which had marked the demonstrations; the force of the
demonstratorsassault on the contingent cdrabinieriimmediately prior to the events in question
and the peak of violence at that moment; the physicahsdal state of the individuabrabinieri
concerned, especiallyl.P.; the extremelyshort duration othe events, from the assault on the
vehicle until the fatal shot was fired; the fact tMaP. had fired only two shots and had directed
them upwards; the likelihood thist.P. had been unable to see the victim when he fired the shot or,
at most, could see him indistincthn the edgef his field of vision;andthe injuries sustained by
M.P. and D.R.

169. In the Governmerg submssion, 1 had not been proven that the photograph showing the
pistol protruding from the rear window of the jeep represented the position of the weapen at t
moment the shots were firedl.P. had drawn his weapon a few seconds at least before shooting,
ard only a fraction of a second was needed in order to move the hand by a few centimetiees or al
theangleof fire by a few degrees. The photograph in question, therefore, did not providehaioof
M.P. was responsible fohe death of Carlo Giuliani and did not serve to refute the hypothesis of an
unforeseeable accident.

170. It had been objectively impossible for the prosecuting authorities to estalifighsihte of
mind and his precise intentiongiven his confusion andtate of panic at the time of the events
M.P.'s equipment had consisted of thaiform issued for publi@rder duties, two helmets fitted
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with a visor, a rucksack, six large tegas grenades, a gasask filter and a Beretta pistol and
magazine According tothe Ministry of the Interigrit could not be established whether there had
been a riot shield in the jeep.

171. M.P.had had no other option than shoot as the vehicle position made escape
impossible. Furthermore, thearabineri in the jeep had been unable to summon help given their
state of panic, thaggressivententions of the demonstrators and the speed of evanasy case
there would have been no time for help to arrive, given the distance involved and the fdbethat
law-enforcement agencies needed to regrouphaadhemselves beeengaged in a clash withe
demonstratorsThe Government referred to the audiovisual material produced before the Court,
which in their view showed that if M.P. had not used his ¢ violent assault by some seventy
demonstrators on thearabinierivehicle would have ended in the death of one of the occupants.

172. The public prosecutts request for the proceedings to be discontinued had been based on
all these factors and on thavor rei principle: under Italian lawwhere there were doubts and it
appeared impossible to prosecute the case in court, and a trial was not likelg toything
significant to the evidence, the proceedings had to be discontinued.

2. The Chamber judgment

173. The Chamber held that the use of force had not been disproportionate. This finding was
based mainly on its acceptance of the investigating jsidgasoning in her decision to discontinue
the procedings, which the Chamber considered to have been based on a detailed analysis of the
witness evidence and the available photographic and audiovisual material. The Chdalelethat,
before shooting, M.P. had held the weapon in his hand in such a w#yhatvisible from outside
the jeep (see paragraphs 214-227 of the Chamber judgment).

2. The Cours assessment

(a) General principles

174. The Court reiterates that Articleranks as one of the most fundamental provisiongen t
Convention, one which, in peace time, admits of no derogation under Article 15. Together with
Article 3, it enshrines one of the basic values of the democratic societiasgnugkthe Council of
Europe(see, among many other authoritidgdronicou and Constantinou v. Cypy& October
1997, 8171, Reports of Judgments and Decisid®97VI1, andSolomou and Others v. Turkeyo.
36832/97, § 63, 24 June 2008).

175. The exceptions delineated in paragraph 2 indicate that Artichetéhds to, but is not
concerned exclusively with, intentional killing. The text of Article 2, read whae, demonstrates
that paragraph 2 does not primarily define instances where it is permitted ma#ntio kill an
individual, but describes thetsations where it is permitted to “use force” which may result, as an
unintended outcome, in the deprivation of lifdne use of force, however, must be no more than
“absolutely necessary” for the achievement of one of the purposes set ouparagitaph (a), (b)
or (c) (seeMcCann and Others v. the United Kingdo2Y September 1995, 818 Series A no.
324, andSolomou and Othersited above, § 64).

176. The use of the term “absolutely necessary” indicates that a stricter aedcompelling
test of necessity must be employed than that normally applicable when detgrwinather State
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action is “necessary in a democratic society” under paragraphs 2 of @rcte 11 of the
Convention. In particular, the force used must betbtrproportionate to the achievement of the
aims set out in suparagraphs 2 (a), (b) and (c) of Article 2. Furthermore, in keeping wath th
importance of this provision in a democratic society, the Court must, in makingséssasent,
subject deprivatins of life to the most careful scrutiny, particularly where deliberate laiha fs
used, taking into consideration not only the actions of the agents of the State who actually
administer the force but also all the surrounding circumstances, inclsdoig matters as the
planning and control of the actions under examination kse@ann and Otherscited above, 88
1474150, andAndronicou and Constantinpwited above, 8 171; see aldosar v. Turkey, no.
25657/94, § 391, ECHR 2004H, and Musayev and Others v. Russms. 57941/00, 58699/00 and
60403/00, § 142, 26 July 2007

177. The circumstances in which deprivation of life may be justified must be wtrmtistrued.
The object and purpose of the Convention as an instrument for the protection of individual human
beings also require that Article 2 be interpreted and applied so as to ma&iegsards practical
and effectivg(seeSolomou and Othersitedabove, § 63). In particular, the Court has held that the
opening of fire should, whenever possible, be preceded by warningséekallis and Androulla
Panayi v. Turkeyno. 45388/99 8§ 62, 27 October 2009; see also, in particular, paragraph 10 of the
UN Principles paragraph 154 above).

178. The use of force by agents of the State in pursuit of one of the aims delineated iagtarag
2 of Article 2 of the Convention may be justified under this provision where it is based onest h
belief which is perceived, for good reasons, to be valid at the time but which subsequesatbut
to be mistaken. To hold otherwise would be to impose an unrealistic burden on then&tise a
law-enforcement personnel in the execution of their duty, perhaps to the detriment o¥ekseant
those of othergseeMcCann and Otherscited above, § 200, ardindronicou and Constantinpu
cited above, § 192).

179. When called upon texamine whether the use of lethal forcesviagitimate the Court
detached from the events at isstaEmnotsubstitute its own assessment of the situation for that of an
officer who was required to react in the heat of the moment to avert an honestiyge danger to
his life (seeBubbins v. the United Kingdgmo. 50196/99, § 139, ECHR 200%-

180. The Court must also be cautious in taking on the role of airis&ince tribunal of fact,
where this is not rendered unavoidable by the circumstances of a particaelésesgagor example,
McKerr v. the United Kingdongdec.) no. 28883/95, 4 April 2000)As a general rule, here
domestic proceedings have taken place, it is not the '€dask to substitute its own assessment of
the facts for that of the domestourts and it is fothe latterto establish the facts on the basishaf
evidence before ther(see, among many other authoriti€&jwards v. the United Kingdqni6
December 1992, 84, Series A no. 24B, andKlaas v.Germany 22 September 1993, 29, Series
A no. 269. Though the Court is not bound by the findings of domestigtsand remains free to
make its own appreciation in the light of all the material before it, in normal circurastanc
requires cogent elements to lead it to depart from the findihiget reached bthe domestic courts
(seedvsar, cited above, 883 andBarbu Anghelescu v. Romaniao. 46430/99, %2, 5 October
2009.

181. To assesthe factualevidence, the Court adopts the standard of grbefond reasable
doubt, but adds thasuch proof may follow from the coexistence of sufficiently strong, clear and
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concordant inferences or of similar unrebutted presumptions of fact. In this tcahéegonduct of
the parties when evidence is being obtainealy al® be taken into accour(seelreland v. the
United Kingdom 18 January 1978, 61, Series A no. 25andOrhan v. Turkeyno. 25656/94, §
264, 18 June 2002 Moreover, the level of persuasion necessary for reaching a particular
conclusion and, in this connection, the distribution of the burden of proof are intrinsically tonke
the specificity of the facts, the nature of the allegation made and the Conventicat stiike. The
Court is also attentive to the seriousness that attaches to a ruling tltracng State has
violated fundamental rightéseeRibitsch v. Austria4 December 1995, 82, Series A no. 336
llascu and Others v. Moldova and Russia [GC], no. 48787/99, 86, ECHR2004V1l; Nachova and
Others v. BulgarigGC], nos. 43577/98 and 43579/98147,ECHR 2005VIl; and Solomou and
Others cited above, §6).

182. The Court musbe especially vigilant in cases where violations of Articles 2 and 3 of the
Convention are alleged (seaytatis mutandisRibitsch cited above, § 32)hen there have been
criminal proceedings in the domestic courts concerauhallegations, it musbe borne in mind
that criminal law liability is distinct fronthe Statés responsibility under the Convention. The
Courts competence is confined to the latter. Responsibility under the Convention dsopags
own provisions which are to be interpretadhe lightof the objectand purposef the Convention
taking into account anmelevantrules orprinciples of international law. The responsibility of a State
under the Convention, arising for the acts of its organs, agents and servants, is natnioidesl c
with the domestic legal issues of individual criminal responsibility under examinatidhe
national criminal courts. The Court is not concerned with reaching anyndgsdis to guilt or
innocence in that sengseeTank v. Turkey no.26129/95, § 111, ECHR 204, and Avsar, cited
above, § 28/

(b) Application of these principles to the present case

183. The Court deems it appropriate to begin its analysis on the basis of the riglltagis
which are not disputed between the parties. On 20 July 2001, during the day, humerous clashes had
taken place between demonstrators and theesla@arcement agencies: in particular, Marassi Prison
had come under attack (see paragraph 134 abovedathhnieri had charged th&ute Bianche
march (see paragraphs-18, 122124 andl32-136 above) and an armoured vehicle belonging to
thecarabinierihad been set on fire (see paragraph 20 above). Following these incidents, at around 5
p.m., when the situatiowas relatively calm, a battalion oérabinieritook up positions on Piazza
Alimonda, where two Defender jeeps were located; on board one of the jeeps weagatwnieri,
M.P. and D.R.who were unfit to remain on duty (see paragraphs 21, 23 and 29.above

184. Shortly afterwards, thearabinieri left their positions to confront a group of aggressive
demonstrators; the jeeps followed ttagabinieri. However, the latter were forced to retreat rapidly
as the demonstrators succeetreckpelling the charge. The jeeps then tried to reverse away, but the
one in which M.P. and D.R. were travelling found its way blocked by an overturned refuse
container and was unable to leave the scene rapidly as its engine had stalled ¢sephsala2?2
above).

185. This is one of those rare cases in which the moments leading up to and following the use of
lethal force by a State agent were photograpnadifilmed. Accordingly, the Court cannot but
attach considerable imporntee to the video footage produced by the parties, which it had the
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opportunity to view (see paragraphs 9 and 139 above) and the authenticity of which has not been
called into question.

186. This footage and the photographs in tite $how that, as soon as it became hemmed in by
the refuse container, the jeep driven by F.C. was attacked and at leadlymantraunded by the
demonstrators, who launched an unrelenting onslaught on the vehicle and its occuagtg, til
sidewaysand throwing stones and other hard objects. Thesjgepr window was smashed and a
fire extinguisher was thrown into the vehicle, which M.P. managed to fend off. The fooihge a
photographs also show one demonstrator thrusting a wooden beam through the side window,
causing shoulder injuries to D.R., the otharabinierewho had been taken off duty (see paragraph
84 above).

187. This was quite clearly an unlawful and very violent attack on a vehicle of the law
enforcement agencieshich was simply trying to leave the scene and posed no threat to the
demonstratorsVhatevermay have beethe demonstratorgitentions towards the vehicle and/or its
occupantsthe fact remains that the possibility of a lynching could not be excladethe Genoa
District Courtalsopointed out (see paragraph 128 above).

188. The Court reiterates in that regard the need to consider the events from the viedfhant
victims of the attack at the time of the evefsse paraggh 179 above). It is true, for instance, that
othercarabinieri were positioned nearby who could have intervened to assist the ¢eeppants
had the situation degenerated further. However, this fact could not have been known to M.P., who,
injured and paic-stricken, was lying in the rear of the vehicle surrounded by a large number of
demonstrators and who therefore could not have had a clear view of the positionintyadgken
the ground or the logistical options available to them. As the footagessikhe jeep was entirely at
the mercy of the demonstrators shortly before the fatal shooting.

189. In the light of the foregoing, and bearing in mind the extremely violent nature ofdck att
on the jeep, as seen on the imagbglvit viewed, the Court considers that M.P. acted in the honest
belief that his own life and physical integrity, and those of his colleaguesjw@aager because of
the unlawful attack to which they were being subjected. M.P. was accordinghgcendit use
appropriate mearnt® defend himself and the other occupants of the jeep.

190. The photographs show, and the statements made by M.P. and some of the demonstrators
confirm (see paragraphs 36, 39 and 45 above), that before firing, M.P. had shown his pistol by
stretching out his hand in the direction of the jeegear window, and had shouted at the
demonstrators to leave unless they wanted to be killed. In the'Cuigtv, M.P's actions and
words amounted to a clear warning that he was about to open fire. Moreover, the photographs show
at least one demonstrator hurrying away from the scene at that precise moment

191. In this extremely tense situation Carlo Giuliani decided to pick up a fire exd¢hmguvhich
was lying on the ground, and raised it to chest height with the apparent intention ohghitos
the occupants of the vehicle. His actions could reasonably be interpreted bgsMuk indication
that, despite the lattershouted warnings and the fact that he had shown his gun, the attack on the
jeep was not about to cease or diminish in intensity. Moreover, the vast majoritye of t
demonstrators appeared to be continuing the assaultsMdpest belief that his life was in danger
could only have been strengthened as a result. In the'€Cuoiattv, this served as justification for
recourse to a potentially lethal means of defence such as the firing of shots.
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192. The Court further notes that the direction of the shots was not established withtycerta
According to one theory supported by the prosecuting authoeieerts (see paragraphs-&GD
above), which was contested by the applicants (see paragraphs 80 and 159 aboveptad by
the Genoa investigating judgseee paragraphs & above), M.P. had fired upwards and one of the
bullets had hit the victim after being accidentally deflected by one of therausnstones thrown
by the demonstrators. Were it to be proven that the events occurred in this manned haveub
be concluded that Carlo Giuliasideath was the result of a stroke of misfortune, a rare and
unforeseeable occurrence having caused him to be struck by a bullet which would havisether
have disappeared into the air (see, in particlakan v. Turkeyno. 50939/99, & 52-56, 12June
2007, in which the Court ruled out any violation of Article 2 of the Convention, finding that the
fatal bullet had ricocheted before hitting the applicaetative).

193. However, inthe instant case the Court does not consider it necessary to examine the well
foundedness of the “intermediate object theory”, on which there was disagreenvezgrbéhe
experts who conducted the thidt ofballistics teststhe applicantexperts andhe findings of the
autopsy report (see paragraphs62) 66 and 50 above). It simply observes that, as the Genoa
investigating judge rightly remarked (see paragraph 92 above), and as shtwenghotographs,
M.P.s field of vision was restricted by theejs spare wheel, since he was Hwihg or crouched
on the floor of the vehicle. Given that, in spite of his warnings, the demonstrators vesgrnuein
their attack and that the danger he faeeih particular,a likely second attempt to throw asfir
extinguisher at him- was imminent, M.P. could only fire, in order to defend himself, into the
narrow space between the spare wheel and the roof of the jeep. The fact thdtradshub that
space risked causing injury to one of the assailants, or even killing him, asdiyatheaase, does
notin itself mean that the defensive action was excessive or disproportionate.

194. In the light of the foregoing, the Court concludes that in the instant case théles®&lb
force wa absolutely necessary “in defence of any person from unlawful violence” within the
meaning of Article 2 § 2 (a) of the Convention (see paragraph 176 above).

195. It follows that there has been no violation of Article 2 in its substantive aspedsin th
regard.

196. This finding makes it unnecessary for the Court to consider whether the use of &srce w
also unavoidable “in action lawfully taken for the purpose of quelling a riot or ilcsionméwithin
themeaning of sub-paragraph (c) of paragrauth Article 2.

B. Whether the respondent State took the necessary legislative, administragivand
regulatory measures to reduce as far as possible the adverse consequences of thefuse o
force

197. As they had done before the Chamber, the applicants also complained of deficretimes
domestic legislative framework. The Government contested their argumbat&€hBmber did not
address these issues.

diritti-cedu.unipq.it



http://www.diritti-cedu.unipg.it/

UNIVERSITA' DEGLI STUDI DI PERUGIA

DIPARTIMENTO DI DIRITTO PUBBLICO

“L'effettivita dei diritti alla Iuce della giurisprudenza della Corte europea
dei diritti dell'vomo di Strasburgo”

GIULIANI AND GAGGIO v. ITALY JUDGMENT

1. The parties' submissions

(a) The agpplicants

198. The applicants complained of the absence of a legislative framework capabtdeating
the lives of the demonstrators. In their submissiba,domestic law had made the use of a firearm
inevitable as demonstratieby the fact thathe case had been discontinueztauseM.P.'sactions
came within the scope of Articles 52 and 53 of the @€cording to the Coud casdaw, an
inadequatdegislative frameworkeducedthe statutory protection of the right to lifeequired ina
democratic societylhe applicants drew the Cosréttention to the following points in particular.

(i) Failure to equip lawenforcement personnel with ntethal weapons

199. The applicants stressed that M.P. would not have been able to kill anyone if he had been
issued with a notethal weapon such as a gun firing rubber bullets (they referrésiitec v.
Turkey 27 July 1998, §1, Reportsl9984V, andSimsek and Others v. Turkey, nos. 35072/97 and
37194/97, 8111, 26 July 200%. The preeminence of respect for human life and the obligation to
minimise the risk to lifeneant thataw-enforcement personnshouldbe equipped with netethal
weapons (such as electric stun guns, glue gugss firing rubber bulletgjuring demonstrations;
this was the casen the United Kingdom andhad also been the cas¢ the G20 summit in
Pittsburgh. On this point, the applicantseelon paragrapl2 of theUN Principles(see paragraph
154 above), observing that in the instant dag®d beereasy to foresee that disturbances would
occur. The Beretta SB fnm parabellum pistol with whichM.P. had beerequippedwas a
semtautomatic pistol classified as a combat weapon undétaiien legislation once loaded, it did
not need to be reloaded for subsequent rounds andedllitfteen shots to be fired within a few
seconds, rapidly and with a high degree of accuracy.

200. In the course of a parliamentary inquiry the Government had stated tHagiglation in
force did not permit the use of ndgthal weapons such as guns firing rubber bullets (see
paragraphs 11819 above). This assertion was incorrect, as these weapons were specifically
provided for in the rules of engagement issued to the Italian forces in Iraq, whbehtask of
maintaining law and order in a war zone.

201. Furthermore, while it was true that rubber bullets could be dangerous in some
circumstances, they could not be compared to live ammunition (the applicantediefier
particular, to Kathleen Stewaytcited above, 8§ 28). The applicants also asserted that some
carabinierihad used non-regulation weapons such as metal batons.

(i) Absence in Italian law of adequate provisions governing the use of lethal weapadng du
demonstrations

202. The applicants observed that the relevant provisions on the use of force by law
enforcement personnel wereatigle 53 of the CC and Articl24 of the Public Safety Code (see
paragraphs 143 and 146 above). Those provisions, enacted in 1930 and 1931, during the Fascist era
were not compatible with more recent international standards or with liberbplagaples. They
were symptomatic of the authoritarianism that had prevailed at that time. In partivelleoncepts
of “necessity” legitimising the use of weapons and “use of force” were not equivalehe
principles developed by Strasbourg ckse; which was based on “absolute necessity”.
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203. Furthermore, according to Article 52 of the CC, skdfence applied where “the defensive
response [was] proportionate to the attack”. This was in no way equivalent expghessions
“strictly unavoidable in order to protect lifand “strictly proportionate [to the circumstances]”
whichfeatured in the Coust casdaw.

204. In addition, there werao clear regulations Italy conforming to international standards
concerning the use of firearmdone of the servicastructionsfrom the Genoguestoresubmitted
by the Government hadealt with this issueThe applicants referred to théN Principles(see
paragraph 154 above), and in particular to the obligation for governments aedftasement
agencies to adopt and implement rules and regulations in this {phaesgraph 1). They further
referred to paragraph 11, which specified the required content of such rules aatiaregul

(b) The Government

205. The Government observed first of all that Italian law did not permit the use bé&rrub
bullets. The latter were liable to cause loss of liféired from a distance of less than fifty metres
(the Governmenteferredto Kathleen Stewaytcited abovg In the instant case the distance between
M.P. and Carlo Giulianhad beeriess than onenetre, which suggest that even a rubber bullet
would haveprovedfatal. The experiments with “netethal” weapons and ammunition conducted in
the 1980s had been suspended following incidents which demonstrated that they weee afapabl
killing or causirg very serious injury. Furthermore, rubber bullets would encourage officers to use
weapons in the mistaken belief that they would not cause harm.

206. In any eventweapons with live ammunitiowere designed for personal defencethe
event of imminent and serious dangeand were not used for publarder purposes: law
enforcement personnel in Italy did not for crowdsgither with live roundsr with rubber bullets.
Non-lethal weapons were designed for use against large ciowdder to counter a mass attack by
demonstrators or disperse them. In the instant case, thenfancement agencies had at no point
been ordered to firandtheir equipment had been intended for their personal protection.

207. No specific provisions concerning the use of firearms had been adopted with a view to t
G8 summit but the circulars issued by the senior command otanabinieri had referred tahe
provisions of theCC.

3. The Court assessment

(a) General principles

208. Article 2 § 1 enjoins the State not only to refrain from the intentional and unlawful taking
of life, but also to take appropriate steps to safeguard the lives of those wiflmsdgction (see
L.C.B. v. the United Kirdpm 9 June 1998, 86, Reports19984ll, and Osman v. the United
Kingdom 28 October 1998, § 11Reports1998VIll).

209. The primary duty on the State to secure the right to éifgails, in particularputting in
place an appmriate legal and administrative framework defining the limited circumstances in
which law enforcement officials may use force and firearms, in the lighthef rélevant
international standardseeMakaratzis v. GreecfGC], no. 50385/99, § 57-59 ECHR2004XI,
andBakan cited above, § 49; see also the relevant paragraphs of the UN Principles, paragraph 154
above).In line with the principle of strict proportionality inherent in Article 2 (seeageaph 176
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above), the national legal framework must ma&eourse to firearms dependent on a careful
assessment of the situation (seaytatis mutandisNachova and Otheyscited above, 8 96).
Furthermore, the national law regulating policing operations must secureem Syfshdequate and
effective safeguards amst arbitrariness and abuse of force and even against avoidable accident
(seeMakaratzis cited above, § 58).

210. Applying these principles, the Court has, for instance, characterised iaerdethe
Bulgarian legal framework kich permitted the police to fire on any fugitive member of the armed
forceswho did not surrender immediately in response to an oral warning and the firing ofiagvar
shot in the air, without containing amlear safeguards to prevent the arbitrary id@gion of life
(seeNachova and Otherscited above, 88 9902). The Court also identified deficiencies in the
Turkish legal framework, adopted in 1934, which listed a wide range of situations in whigbea pol
officer could use firearms without being liable for the consequefseesrdogan and Others v.
Turkey no. 19807/92, 88 778,25 April 2006). On the other hand, it held that a regulation setting
out an exhaustive list of situations in which gendarmes could make use of fireasneemypatible
with the Convention. The regulation specified that the use of firearms should only be envésaged a
last resort and had to be preceded by warning shots, before vebidired at the legs or
indiscriminately(seeBakan cited above, 8§ 51).

(b) Application of these principles to the present case

211. The Court notes that the Genoa investigating judge took the view that the legitintaey of
use of force by M.P. should be assessed in the light of Articles 52 and 53 of theti@efre
considers that these provisions constituted, in the instant case, the legaldriardefining the
circumstances in which the use of firearms was authorised.

212. The first of these provisions concerns the ground of justification etiséihce, a common
concept in the legal systems of the Contracting Statestelts tothe “need”for defensive action
andthe ‘real’ nature of the dangeandrequiresthe defensive response be proportionate to the
attack (see paragraph 144aeve) Even though the terms used are not identical, this provision
echoes the wording of Article 2 of the Convention and contains the elements requirecCbyrtise
caselaw.

213. Although Article 53 of the CC is couched in vaguerms, it nevertheless refers to the
person concerned being “obliget act in order to repel an act of violens®e paragraph 143
above).

214. 1t is true that from a purely semantic viewpoint the “need” mentioned in thanltali
legislation appears to refer simply to the existence of a pressing needasvtadvsolute necessity”
for the purposes of the Convention requires that, where different means are avaikdilieve the
same aim, the meamghich entailsthe least dangepo the lives of others must be chosen. However,
this is a difference in the wording of the law whicaAn be overcome by the interpretation of the
domestic courtsAs is clear from the decision to discontinue the case, the Italian cawés h
interpreted Aticle 52 of the CC as authorising the use of lethal force only as a last résog w
other, less damaging, responses would not suffice to counter the danger (see paragraplel101 abov
which mentions the references made by the Genoa investigating jutlge @murt of Cassatitn
caselaw in this sphere).
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215. It follows that the differences between the standards laid down and mheaesolutely
necessary” in Article 2 8§ 2 are not sufficient to conclude on this basis alone thppropriate
domestic legal framework existed (deerk and Others v. Turkeyo. 50739/99, 0, 28 March
2006 andBakan cited above, § 51; see also, conversdbchova and Other<ited above, 88 96
102).

216. The applicants next complained of the fact that thedaforcement agencies had not been
equipped with nottethal weapons, and in particular with guns firing rubber bullets. However, the
Court notes that the officers on the ground had available to them means of wisEerdi
controlling the crowd which were not |Hbreatening, in the form of tear gas (see, conlgrse
Glleg cited above, § 71, arfimsek, cited above, 88 108 and 111). In general terms, there is room
for debate as to whether laanforcement personnel@hld also be issued with other equipment of
this type, such as water cannons and guns usindetteed ammunition. However, such discussions
are not relevant in the present case, in which a death occurred not in the course of amdperati
disperse demonstrators and control a crowd of marchers, but during a sudden and violent atta
which, as the Court has just observed (see paragraph$898&bove), posed an imminent and
serious threat to the lives of thregrabinieri. The Conventionas interpretethy the Court, provides
no basis for concluding that la@nforcement officers should not be entitled to have lethal weapons
at their disposal to counter such attacks.

217. Lastly, as to the applicantsubmission that somearabinieri had used nomegulation
weapons such as metal batons (see paragraph 201 above), the Court does not diszceneetion
between this circumstance and the death of Carlo Giuliani.

218. It follows that there has been no violation of Article 2 of the Convention in its substantive
aspect as regards the domestic legislative framework governing thelegebforce or as regards
the weapons issued to the lanforcement agencies during the G8 summit in Genoa.

C. Whether the organisation and planning of the policing operatiors were compatible with
the obligation to protect life arising out of Article 2 of the Convention

219. The applicants submitted that the Statesponsibility was also engaged on accaint
shortcomings in the planning, organisation and management of the-prd#icoperations. The
Government contested that argument.

1. The parties' submissions

(a) The applicants

220. In the applicantssubmission, the planningnd conduct of the lawnforcement agencies
operationshad beerbeset by a number of failings, omissions and errors. They caudrat Carlo
Giuliani's life could have been saved if the appropriateasurehiad been taken. They refed in
particular o the following circumstances.

(i) Lack of a clear chain of command and of proper organisation of the operations

221. The applicants pointed out that changes had been made to the organisation of the
operations on the eve of the demonstrations, givingéinabinieri a dynamic role (rather than a
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stationary one, as originally planned). The commanding officers had beemenfaf the change
orally on the morning of 20 July. Asas clear from the statements made during the “tridhef

twenty-five” by police officer Lauro anaarabinieri officer Zappia the commanding officers had
not been correctly informed of the decision to authoriseTiite Bianchemarch. Moreover, the
law-enforcement personnel deployed in Genoa had not bedafamth the city and its streets.

222. The communicatios systemchosen had merely allowed information to be exchanged
between the police anchrabinieri control centres but not direct radio contact between the police
officers and carabinieri. In the applicantsiew, these anomalidsadled to the critical situation in
which M.P. had found himself and which prompted him to resort to lethal fohere was a cause
andeffect relationship here which the Chamber had not identified. The applicantsdpouttin
that regard thapolicing operations had toe organised and planned in such a way as to avoid any
arbitrariness, abuse of force or foreseeable incident. Theyre@fey the Cours casdaw
(Makaratzis cited above, 8§ 68)p paragrapt24 of theUN Principles ando the partly dissenting
opinion of Judge Bratza, joined by Judge Sikuta, annexed to the Chamber judgment.

223. The lack of a clear chain of command had bierreason for thearabinieri attack on the
Tute Bianchemarchand for the fact that a few hours later the jelepdfollowed thecarabinieri,
having received no instructions to the contréfyP., whohad beergiven permission to board one
of the jeeps, had sustained burns, vestng badly tohis gas mask, was having trouble breathing
and was injured and parstricken.Although te jeefs taskhad beerio transportM.P. and D.Rto
hospital it had not left Piazza Alimonda before tterabinieri charge, andhe two men, in distress
and in a highly nervous state, had remained in the back wéthele

224. The investigation had not provided any explanation as to why the jeeps had followed the
detachment when the latteroved off toconfronta group of demastrators. Officers Lauro and
Cappello, who had been in charge, stated at the “trial of the tfigatythat they had not noticed
the two jeeps following behin®fficer Cappellohadalso stated'T he jeep following behintias to
be armoured, anything els® suicide” Furthermore, the jeeps had been left without supervision,
further evidence of the lack of organisation of the &aviercement operation.

(i) M.P.s physical and mental state and his lack of training

225. The applicats stresad that, owing to his physical and mental statel. had beefjudged
by his superior officers to be unfit to remain on duty.nddneverthelesbeenleft in possession of
a gun loaded with live ammunition and instead of being taken straipbsmtalhad beerallowed
to board a jeep which had no protectidn.P.s situation had prevented him from making an
accurate assessment of the danger he faced. If he had received the appr@ipmagéne would not
have panicked and would have had the necessary presence of mind to assess and deal with the
situation correctly. The shots would have been avoided if the rear of theneéepe side windows
had been equipped with protective metal grilles and.R.'s teargas gun, which he could have
used to defend himself, had not been takem him.

226. M.P., who was twenty years of age at the time of the G8 (see paragraph 35 hhdve)
beenyoung and inexperienced. He had been wittcrabinieri, with whom he was performingsh
military service, for only ten months. He had attended a {tm@®&h course at thearabinieri
training college and a wed&ng course in the Velletri centnghich amounted in substance to
combat training (contrary to paragraph 20 of the UN Principlei®nce, in the applicants
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submission,he had not received the appropriate training in the use of firearms and had not
undergone the necessary tests of his mental, physical and psychologicaleagitssuing him
with a lethal weapon at the G8 sumntite authorities hadglaced both demonstrators and {aw
enforcement personnel at considerable risk.

227. The other twacarabinieriin the jeep had also been young and lacking in experience: D.R.
had been nineteen and a half and had been in military service for four months, whiledF1Gt ha
reached his twentfjourth birthday and had been serving for twenty-two months.

(i) Criteria for selectingarmed forces personngdr the G8

228. The applicants arguethat the CCIR company o€arabinieri had been led by persons
experienced in conducting international military police operations abroad but who had no
experience in maintaining and restoring public orddris had been the case witlfficers Leso,
Truglio and CappelloAt the material time there had been no regulations laying down criteria for
recruiting and selecting personnel to work on pubfiter operations, and the Government had
omitted to specify the minimum requirements to be metdrpbinieri depbyed at events such as
the G8. This was in breach of paragraphs 18 and 19 dith®rinciples.Three quarters of the
troops deployed in Genoa had been young men who were performing military sethicethe
carabinieri (carabinieri di levg or who had ecently been appointed as auxiliariesr@binieri
ausiliari); this gave some idea of their lack of experience. The applicants also pointiee to
observations made by the CPTilereport on its visit to Italy (see paragraph 155 above).

(iv) Events folbwing the fatal shooting

229. In the applicantssubmissiontherehad been a violation of Articl2 of the Convention also
on account of the fact that neither the dJamforcement officers present on Piazza Alimonda and in
the vicnity nor thecarabinierion board the jeepadrendered assistance @arlo Giulianiafter the
fatal shot was fired. They ietl in that regard omparagraplb of theUN Principles.They further
stressed thahe jeep in which M.P. had beéavelling, which was driven by anothearabiniere
had driven twice over the body thfe victim who had been shot but was still alive.

(b) The Government

230. The Government observed that Carlo Giuledieath had resulted froitte individual
action taken byM.P., which had not been ordered or authorised by his superior offitdrad
therefore been an unforeseen and unforeseeable reaction. The conclusions of thetimvesategh
out any responsibility on the part of the State, including indirect responsibilitycayurat of
supposed shortcomings in the organisation or management of the-qralelicoperatios. The
“problems” referred to by the public prosecutor in the request for the proceedingse t
discontinued, in particular on account of the organisational changes made the nighttheefore
events(see paragraph 67 above), hadlvexn specifietior had the existence been established.

231. In any event, there was no indicationawly error of assessmeirt the organisation of the
operation whictcould be linked to the events at issue. It was not possible to estabasisa link
between the death of Carlo Giuliani and the attack o tiseBianchemarch which had “nothing
to do” with the events on Piazzdishonda Nor were there any grounds for asserting that the
contingent ofcarabinieri should not have beeentto Piazza Alimondayeengiven time to regroup
and been deployed to deal with the demonstrators.
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232. What distinguishedhe present case froErgi v. Turkey(28 July 1998Reports19984V),
Ogur v. Turkey ([GC], no. 21594/93, ECHR99911l) and Makaratzis(cited above) was the fact
that, in the context of the G8&8he planning of operati@nhad inevitablybeen incompleteard
approximate, given that the demonstratmyald eitherhave remained peaceful bave engaged in
violence. e authorities had been unable to predict in detail what would happen and had to ensure
that they could intervene in a flexible manner, which was difficult to plan for.

233. Likewise, he principles articulated inMcCann and Othersand Andronicou and
Constantinoubothcited abovEhadno bearing on the present case, since they ddiate polieng
operation with a precise target rather than an urban guaypiéasituation lasting three days, which
was in constant flux and was spread over an entire city. In the latteraityaieventive planning
wasimpossible as the decisiomgeretaken by the commanding officers oretground in the light
of the scale of the violence and the dangers.

234. The demonstrations in Genoa should have been peaceful and lawful. The video footage
showed that most of the demonstrators had acted within the law and weboutse to violence.
The authorities had done everything in their power to prevent disruptiverggefm@m mingling
with the demonstrators and causing the demonstrations to degenerate. Degssiéehalt criminal
incidents, often unrelated, had occurred in different parts of the city. Consideratéeitions had
been taken against a possible deterioration of the situation. However, no authaiiyout the
help of a clairvoyant- could have predicted exactly when, where and how violence wouddt bre
out and in what directions it would spread.

235. While denying the existence of any shortcomings imputable to the State @chilthbe
connected to the death of Carlo Giuliani, the Government drew the'Caitention to the
following points.

236. The change of plan on 19 July 2001 which had givercéinabinieria more dynamic role
had been justified by the evolving situation and the demonstratan®asingly aggressive
behaviour.

237. There was nothing to show that the selection and training of personnel had festinele
The training received by M.P., D.R. and F.C. had included basic technical traimemgtiaey were
recruited and further courses on puldicler operations and use of the equipment issued. In
addition, M.P., D.R. and F.C. had acquired considerable experience at sporting and other events
Ahead of the G8 summit all the personnel to be deployed in Genoa, including the three above
mentioned carabinieri, had taka part in training sessions in Velletri at which experienced
instructors had dispensed advanced training in puabter techniques (see paragraphs-108
above). Furthermore, as the State had deployed approximately 18,000 officers on the sgeund (
paragraph 141 above), it would be unrealistic to expect that all the police officersaeatulnieri
would belong to elite units.

238. In the Government's submissidre tommunicationsystem chosen by tlearabinierihad
had no beamg on events on Piazza Alimondehe jeepshad not beenarmoured (bubad been
equipped with metal grilles protecting the front windscreen and the driver and freanges
windows)becauséhey were merely logistical support vehictest designed for opational use in a
public-order setting. That was why the side windows at the back and the rear windowowere
fitted with grilles. Moreover, the demonstrators had managed to set fire evenllp @moured
vehicle (see paragraph 20 above). The jeepsfélmved thecarabinieri who wereengaged in
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clashes with demonstrators most probably on the drivtiative and to avoid being cut off, which
would have made them an easy target for aggressive demonstrators.

239. M.P. hadhada loaded pistol because, although he had finished firing tear gas, he had to be
able to defend himself in the event of an attack. tiad not been the casewaslikely that he,
rather than the attacker, would have died

240. As to why the lawenforcement officers who had been close to the jeep had not intervened,
the Government observed that ttegrabinieri at the scene had just withdrawn under an attack by
demonstrators and thus needed time to regroup. As to the police offftefsad been “a relatively
short distance away but not in the immediate vicinity”, they had intervenepiady as possible.
Moreover, the tragic events had occurred very rapidly (within some tens of secartd$).in t

241. The Government also pointed out that, according to the autopsy report, the fact that the
vehicle had driven over Carlo Giuligmibody had not entailed any serious consequences for the
latter (see paragraph 50 above). The emergency services had intgmenettly at the scene.

242. In the Governmerd submissionthe authorities and the laanforcement agencidsd had
no othercourse of actioravailable to them. Although Article 2 § 2 (c) of the Convenpermitted
the taking of lifefor the purpose of “quelling a riot”, thearabinieri had confined themselvas
trying to disperse the violent demonstrators without causing damageferdinding themselves
trapped to withdrawing in order to avoid being surrounded, which could hagdemore serious
consequences. The attack on the jeag beerthe result of the trap set by the demonstrators rather
than of any malfunction. In view of the foregoing, theurt should avoidconveyingthe message
that the Statevasto be heldiable in dl cases where rioting resultéad loss of human life.

2. The Chamber judgment

243. The Chamber examined the shortcomings complained of by the applicants, reldheg t
authorities choice of communications system, the suppgsedidequate circulation of the service
instructions for 20 July and the alleged lack of coordination between thenfancement agencies.

It concluded that the latter had had to respond to sudden and unpredictable disturbances and that in
the absence of an-thepth domestic investigation into the matter no immediate and direct link could

be establishetietween the shortcomings complainedantl the death of Carlo Giuliariiastly, it

held that the emergency services had been summoned with sufficient promptdestsessed the
severity of Carlo Giuliars injuries (see paragraphs 228-244 of the Chamber judgment).

3. The Courg assessment

(a) General principles

244, According to the Coul” casdaw, Article 2 may imply in certain welllefined
circumstances a positive obligation on the authorities to take preventiveiaparateasures to
protect an individual whose life is at risk from the criminal acts of another indivigeal
Mastromatteo v. ItalffGC], no. 37703/97, &7 in fing ECHR 2002Vl ; Branko Tomasi¢ and
Others v. Croatiano. 46598/06, 0, ECHR 2009...; andOpuz v. Turkeyno. 33401/028§ 128
ECHR 2009-.).

245. That does not mean, however, that a positive obligation to prevent every possibility of
violencecan be derived from this provision. The obligation in question must be interpreted in a way
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which does not impose an impossible or disproportionate burden on the authorities, bearing in mind
the difficulties involved in policing modern societies, the unpredictability of human coaddd¢he
operational choices which must be made in terms of priorities and resourcé&3s(sag cited

above, § 116, anlllaiorano and Others v. Itajyno. 28634/06, § 105, 15 December 2009

246. Accordngly, not every claimed risk to life can entail for the authorities a Convention
requirement to take operational measures to prevent that risk from materidlien@ourt has held
that a positive obligation will arise whetbe authorities knew or ougl haveknown of the
existence of a real and immediate risk to the life of an identified individuatividuals and failed
to take measures within the scope of their powers which, judged reasonably, migttekave
expected to avoid that rigkeeBromiley v. the United Kingdorfdec.), no. 33747/96, 28ovember
1999; Paul and Audrey Edwards v. the United Kingdom.46477/99, &5, ECHR 20021; and
Branko Tomasi¢, cited above, 88 50-51).

247. In this connection it should be pointed out thatMastromatteo(cited above, § 69), the
Court drew a distinction betweeases concenmg the requirement of personal protection of one or
more individuals identifiable in advance as the potential target of a leth@ea@smanandPaul
and Audrey Edwardsboth cited above; see also the judgments adopted in the wake of
Mastromattep namelyBranko Tomasi¢, cited aboveandOpuz cited above), and those in which
the obligation to afford general protection to soci®fsin issue (sedaiorano and Otherscited
above, § 107).

248. Furthermore, for the Staseresponsillity under the Convention to be engagednust be
establishedhat the death resulted from a failure on the part of the national authoritiestotiat
could reasonably be expected of them to avoid a real and immediate risk tanifeelofthey had or
ought to have had knowled¢ggeeOsmarn cited above, § 11@jlastromattepcited above, § 74; and
Maiorano and Otherscited above, § 109).

249. According to its castaw, the Court must examintbe planning and control of a paig
operationresulting in the death of one or more individuals in order to assess whether, in the
particular circumstances of the cadee authoritiesook appropriate care to ensure that any risk to
life wasminimised and were not negligent in theiogde of action(seeMcCann and Othersited
above, 88 194 and 201, aAddronicou and Constantinpeited above, 8§ 181)he use of lethal
force by police officers may be justified in certain circumstances. Nonethdeggle 2 does not
grant acarte bhnche Unregulated and arbitrary action by State agents is incompatible with
effective respect for human rights. This means that policing operations musiffimently
regulated bynational law within the framework of a system of adequate and effesaeguards
against arbitrariness and abuse of force. Accordingly, the Court must take inigecaien not
only the actions of the agents of the State who actually administered the foraksdall the
surrounding circumstances, including such matters as the planning and control ofothe @aadier
examination Police officers should not be left in a vacuum when performing their duties: a legal
and administrative framework should define the limited circumstances in whveanf@rcement
officials may e force and firearms, in the light of the international standards which have been
developed in this respe(deeMakaratzis cited above, 88§ 58-59).

250. In particular, lawenforcement agents must be trained to assess whethet threre is an
absolute necessity to use firearms, not only on the basis of the letter efiethant regulations, but
also with due regard to the peeninence of respect for human life as a fundamental value (see
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Nachova andOthers cited above, 8§ 97; sealsothe Court criticism of the “shoot to kill”
instructions given to soldiers McCann and Otheg<ited above, 88 211-214).

251. Lastly, it should not be overlooked that Carlo Giulswieath occurred in the course of a
mas demonstration. While it is the duty of Contracting States to take reasondbé@@ropriate
measuresvith regard tdawful demonstrations tensure their peaceful conduct and the safety of all
citizens they cannot guarantee this absolutely and theg hawide discretion in the choice of the
means to be used. In this area the obligation they enter into under Article 11 of the ©ansem
obligation as to measures to be taken and not as to results to heddsielattform “Arzte fir
das Leben'Vv. Austrig 21 June 1988, 84, Series A no. 13%0yaAtaman v. Turkeyno. 74552/01,

8 35, ECHR 2006XIll; and Protopapa v.Turkey no. 16084/908 108 24 February 2009
However,it is important that preventive security measures such as, for exanglprettence of
first-aid services at the site of demonstrations, be taken in order to guarantee the smoottotonduct
any event, meeting or other gathering, be it political, cultural or of another (sge@ya Ataman
cited above§ 39). Moreoverwheredemonstrators do not engage in acts of violence, it is important
for the public authorities to show a certain degree of tolerance towards pegatétiings if the
freedom of assemblguaranteed by Article 11 of the Conventimnnot to be deprived of all
substancé¢seePatyiand Others v. Hungarno. 5529/05, 8§ 4% October 2008 On the other hand,
interferences with the riglguaranteed by that provisi@me in principle justified for the prevention

of disorder or crime and for the protection of the rights and freedoms of othees dgmeonstrators
engage in acts of violen¢seeProtopapa cited above, § 109).

(b) Application of these principles to the present case

252. The Court notes first of all that the demonstrations surrounding the G8 summit in Genoa
degenerated into violence. On 20 July 2001 numerous clashes took place between- the law
enforcement agencies and a section of the demonstrators. This is amphsttated by the video
footage produced by the parties. Thesages also show violence being perpetrated by some police
officers against demonstrators (see paragraph 139 above).

253. The fact remains, however, that the present application does not concern the @oganisat
of the publieorderoperations during the G8 as a whole. It is confined to examining, among other
things, whether, in the organisation and planning of that event, failings occurred which can be
linked directly to the death of Carlo Giuliani. In that connection it should bednibat violent
incidents had been observed well before the tragic events on Piazza Alimonda. lernyheve
are no objective grounds for believing that, had those violent incidents not occurred, and had the
Tute Bianchenarch not been charged by @erabinieri, M.P. would not have fired shots to defend
himself against the unlawful violence to which he was being subjected. The sameicorolust
be reached as regards the changes to the instructions issuedcévathiaieri on the eve of the
eventsand the choice of communications system.

254. The Court observes in that regard that the intervention afatabinierion Via Caffa (see
paragraphs 444 above) and the attack on the jeep by demonstrators took place at aretagwef
calm when, following a long day of clashes, the detachmetdrabinieri had taken up position on
Piazza Alimonda in order to rest, regroup and allow the injured officers to board the jsdps. A
footage shows, the clash between demonstratodslawenforcement officers occurred suddenly
and lasted only a few minutes before the fatal shooting. It could not have been préudittaal
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attack of such violence would take place in that precise location and in those @roesst
Moreover, the reasons which drove the crowd to act as it did can only be speculated upon.

255. It should also be noted that the Government had deployed considerable numbers of
personnel to police the event (18,000 officersee paragraphs 141 and 237 above) and that all the
personnekither belonged to specialised units or had recesaetoctraining in maintaining order
during mass gatherings. M.P., in particular, had taken part in training courses etri\(ste
paragraphs 10809 and 237 ab&y contrastMakaratzis cited above, 8 70). In view of the very
large numbers of officers deployed on the ground, they could not all be required to have length
experience and/or to have been trained over several months or years. To holgetivendd beo
impose a disproportionatnd unrealistiobligation on the State. Furthermore, as the Government
rightly stressed (see paragraph 233 above), a distinction has to be ehaderbcases where the
law-enforcement agencies are dealing with a precise and identifiable target (sewestdnce,
McCann and OtherandAndronicou and Constantinpboth cited above) and those where the issue
is the maintenance of order in the face of possible disturbances spread over as \@ige as an
entire city, as in the instant case. Only in the first category esazen all the officers involved be
expected to be highly specialised in dealing with the task assigned to them.

256. It follows that no violation of Article 2 of the Convention canfbend solely on the basis
of the selection, for the G8 summit in Genoa, afasabinierewho, like M.P., was only twenty
years and eleven months of age at the material time and had been serving for only lenseent
paragraph 35 above). The Court gi®ints out that it has already held that M Rctions during the
attack on the jeep did not amount to a breach of Article 2 in its substantive aspquregraphs
194-195 above). It has not been established that he took unconsidered initiatives or acted without
proper instructions (contrabtakaratzis cited above, 8§ 70).

257. It therefore remains to be ascertained whether the decisions taken on PiazaadAl
immediately before the attack on the jeep by the demonstratorsnnareach of the obligation to
protect life. To that end the Court must take account of the information available tathbatees
at the time the decisions were taken. There was nothing at that juncture to indataBarb
Giuliani, more than any ber demonstrator or any of the persons present at the scene, was the
potential target of a lethal act. Hence, the authorities were not underigatioblto provide him
with personal protection, but were simply obliged to refrain from taking actiorhwihigeneral
terms, was liable to clearly endanger the life and physical integrity offdhg persons concerned.

258. The Court considers it conceivable, in an emergency situation such as thatmyeafeeli
the clashes of 20ully 2001, that the lavenforcement agencies might have to use-aromoured
logistical support vehicles to transport injured officers. Likewise, isdus appear unreasonable
not to have required the vehicles concerned to travel to hospital immediately, as thishaweil
placed them at risk of crossing, without protection, a part of the city where faiidterbances
could have broken out. Before the attack in Via Caffa which, as the Court has just obsessed, w
entirely sudden and unforeseeable (seagraph 254 above), everything seemed to indicate that the
jeeps were better protected on Piazza Alimonda, where they were next to a ectnbihg
carabinieri. Furthermore, there is nothing in the file to suggest that the physical conditiba of
carabinigi in the jeep was so serious that they needed to be taken to hospital straightaway as a
matter of urgency; the officers concerned were for the most part sgffedm the effects of
prolonged exposure to tear gas.
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259. The jeeps next followed the detachmentafabinieri when the latter moved off towards
Via Caffa; the reasons for this decision are not clear from the file. Itbmapat the move was
made to avoid being cut off, which, as subsequent events demonstrated, ceul@drmextremely
dangerous. Furthermore, when the move was made, there was no reason to suppose that the
demonstrators would be able to force ttarabinieri, as they did, to withdraw rapidly and in
disorderly fashion, thereby prompting the jeeps to retreat in reversengel@ading to one of them
becoming hemmed in. The immediate cause of these events was the violent and urtbckfblyat
the demonstrators. It is quite clear that no operational decision previously takiwe tew
enforcement agenciesuld have taken account of this unforeseeable elervoreover the fact
that the communications system chosen apparently alfdyed information to be exchanged
between the police archrabinieri control centresbut not direct radio contact between fhadice
officers andcarabinieri themselvegsee paragraph 222 aboye) not in itself sufficient basisor
finding thatthere was no clear chain of commaadactorwhich, according to the Coustcasdaw,
is liable to increase the risk of some policgficers shooting erraticallfysee Makaratzis cited
above, 8§ 68). M.P. was subject to the orders and instructions of his superior officers, who wer
present on the ground.

260. Moreover, the Court does not see why the fact that M.P. was injured and deemed unfit to
remain on duty should have led those in command tohekeeapon from him. The weapon was
an appropriate means of personal defence with which to counter a possible violent and sudden
attack posing an imminent and serious threat to life, and was indeed used for thatpuneose.

261. Lastly, as regards the events following the fatal shooting (see paragraph 229 #imve)
Court observes that there is no evidence that the assistance afford&fldoGiuliani was
inadequate or delayedr that the jeep drove over his body intentionally. In any case, as
demonstrated by the autopsy report (see paragraph 50 above), the brain injuiresdsasta result
of the shot fired by M.P. were so severd thay resulted in death within a few minutes.

262. It follows that the Italian authorities did not fail in their obligation toallbthat could
reasonably be expected of them pgmvide the level of safeguards required during ogteons
potentiallyinvolving the use ofethal force There hashereforebeen no violation of Article 2 of the
Convention on account of the organisation and planning of the policing operations during the G8
summit in Genoandthe tragic events on Piazadimonda.

Il. ALLEGED VIOLATION OF ARTICLE 2 OF THE CONVENTION IN ITS PROCEDURAL
ASPECT

263. The applicants alleged that the respondent State had failed in several respeatplio
with the procedural obligations arising out of Article 2 of the Convention. The Government
contested that allegation.
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A. The issues raised by the applicants

1. Alleged shortcomings in the performance of the autopsy and the cremation of the body
(a) The parties submissions

(i) The applicants

264. The applicant®bservedhat on 21 July 2001 the public prosecutadordered an autopsy
of Carlo Giulianis body andhad appointed two experts (Mr Canale and Mr Salvi) who were to
begin work at 3 p.m. the same day. The publaspcutor hacdsked the police to informl.P. and
the victims parents before 1 p.m.Had beenmpossible for the applicantt such shornhotice to
appoint a forensic medical expert of theloosingto attend the autopsy. Moreover, the public
prosecutohadauthorised the cremation of the body on 23 July 2001, well before the results of the
autopsy were known (the experts had been given sixty days in which to completepie)r r

265. The applicants had at no point been “ger'tito the proceedings, since under Italian #w
applicationto join the proceedings as a civil party could only be nad= theaccusechad been
committedfor trial. As injured parties, tlyehad hadonly limited powersto participate in the
investigaton. These were even more restricted when the public prosecutor ordered technical
examinationsvhich could not be repeatedn the basis of Article 360 of tHeCP ee paragraph
150 abovg in that casgthe injured partycould onlyrequest the public prosecutor to apply to the
judge for the immediate production of eviden@mly if that applicationwas grantectould the
injured party request thavestigatingudge to put questions to tipeosecuting authoritieexperts.

In the instant case the autopsy hmekn classified as a technical examinatidnch could not be
repeated

266. Lastly, the applicants observed that the full body scan carried out on Carln{&ulizdy
(see paragraph 60 above) had revealed a metal fragment lodged in his head,tlist fiagiment
had not been found or recorded (see Mr Sabtatement during the “trial of the tweitye” —
paragraph 130 above).

(i) The Government

267. The Government argued thaktracting the metafragment would have been ngist
pointless but impossiblét would not haveyieldedany useful additional information regarding the
circumstances in whichl.P. hadhadrecourse to lethal forcéicro-fragments of leathad already
beenfound on thevictim's balaclavathe analysis of which had confirmed the intermediate object
theory. Furthermore, at the time Carlo Giulimnbody was returned to his family for cremation
therehad been no reason to supptss the autopsy report, which had not yet been written, would
be “superficial”. ltwas usual practice, moreover, to hand over the body to the relativasthe
expertshad indicatedhat theyhad nofurther need of it. This spatehe victinis relatives a further
ordeal and respectéheir rights under Article 8 of the Convention.

268. The crematiorhad been requested tiye applicants themselyewho had been informed
that an autopsy was due to take place aadld have attended it. Moreover, the applicants
representative hachot made any application for the immediate production of evidence (the
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Government refeed to Sottani v. Italy(dec.), no. 26775/02, ECHR 2005 in which the Court
haddismissed a similar complaint).

269. As the Court had had occasion to state (the Government refeméatjs mutandisto R.K.
and A.K. v. the United Kingdgnmo. 38000/05, 86, 30 September 2008), whether or not an
investigation had been conducted properly had to be assessmute on the basis of the facts
known when the decision was taken, and eotpost factoAn investigation was defective for the
purposes of the Convention if the shortcomings identified undermined its capabilityldisbstg
the circumstances of the case or the persons responsibl@dqieenment referred thlakaratzis
cited above, 8 74)Only unusualcircumstanceshad led the Court, in certain casef) find a
procedural violation of Article 2 without finding a substantive violation of the same powsiof
Article 38 of the Convention (th&overnmenteferred by way of exampleto Hugh Jordan v. the
United Kingdom(no.24746/94, ECHR20014Il) ), andthis hadin any caseiven rise to dissenting
opinions the Government cited the exampleR#msahai and Others v. the Netherlad@xC], no.
52391/99, ECHR 200¥4)). In the instant case, the conclusions of the domestic authorities as to the
existence of selflefence had been endorsed by the Chamber. Accordingly, any defect there might
have been in the investigation had no impact oefiectiveness.

270. In any event, the effectiveness requirement was an obligagoto means rather than
results The Government conceded that “certain documents noted difficulties in reconsttbeting
events, on accouniter alia, of the unavailability of some elemehtglowever,those difficulties
hadnot beenattributable to the authorities or amynegligence on their part, bbadresulted from
objective circumstances beyond their control. The investigators had therefopdied with their
obligation as to means. Moreover, even assuming that any doubts persisted withioegame
elements, it was the accusadd notthe victim who had to be given the benefit of the doubt in
criminal matters Lastly, it should not be overlooked that the Court had judgednestic
investigationsto be “effective” where errors had been committed by the authorities (the
Government referred tGrams cited above, antlensonand Othersy. the United Kingdonfdec.),
no. 47916/99, ECHR 2003)V

(b) The Chamber judgment

271. The Chamber observed that the scan performe@asio Giulianis body had revealed the
presence of a metal fragment lodged in his head which was not extracted or redtndadgha
analysing it would &ve been important “for the purposes of the ballistic analysis and for the
reconstruction of events”. Moreover, the doctors performing the autopsy haexptititly stated
whether the shot had been direct”. Crucial questions had therefore remainedenadnssading
the public prosecut office to describe the autopsy report as “superficial”. These shortcomings
had been aggravated by the fact that authorisation had been given to chentadadyt before the
content of theexpert medicateport was known, preventing any further tests from being carried out.
The Chamber also deplored the short notice given to the applicants for the purpqyesrding
an expert of their choosing to participate in the autopsy. Accordingly, it helchdrathiad been a
violation of Article 2 of the Convention in its procedural aspect (see paragraptb24% the
Chamber judgment).
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2. Failure to institute proceedings with a view to establishing possible liability on theopart
certain police offiers

(a) The parties submissions

(i) The applicants

272. In the applicantssubmission, Article 2 of the Conventidrad been breached also on
account of the absence of an administrative or criminal investigation into the conduet|avt
enforcemengagencies at the G8 in Genoa. An investigation could have shed lighdmonsibilities
within the chain of command amhabledadministrative sanctiornt® be imposed if necessary. The
absence of any administrative investigati@d been confirmed by the Government (see paragraph
280 below)and by the statements made by Colonel Truglio at the “trial of the tMigaty

273. It followed that noassessmenhad been madeat any point of the authoritiesverall
liability with regardto the shortcomings in th@anning, coordination and conduct of the operations
and their inability to ensure proportionate use of force in order to disperse the deton3inare
had been no scrutiny e instructions issued to the lemforcement officers or the reasons why
the latter had beerssued only with live ammunition. Therosecuting authoritie®iad never
considered whethevl.P.'s superior officers could be heldble for having left a lethal weapon in
the hands of aarabinierewho wasconsideredinfit to remain on duty.

274. If the Government were correct in their assertion that the investigation couldenot
extended to persons other than those suspected of having committed the offence,hié was t
domestic law thawas incompatible with Article 2 of the Convention. Furthermore, the public
prosecutor in requesting that the proceedings be discontinued, had referred to problems (without
specifyingwhat they might be)Sincethis finding had not prompted an investigation into the causes
of the problems and who was responsible for them, the Convemiidalso been breached on
account otheprosecuting authoritiéshoice to conduct an incomplete investigation.

275. The applicants deplodethe fact that, far from being punishet¥].P.'s superior officers
(officers Leso, Truglio, Cappello and Mirantead all obtained promotionFurthermore, some
police officers suspected of unlawful arrest and violence towards demonsthatdikewise been
promoted However, n a judgment of 18 May 2010 the Genoa Court of Appadkentenced some
of these senioofficersto prison terms ranging from three years and eight months to five years fo
offences committed at Diaz school during the @&8efty-five of the twentysevenaccusedhad
beenconvicted andchadreceivedcustodialsentences totallingighty-five years). The day aftehat
judgment was delivered, the Uneeecretary of the Interiohad stated that none of the senior
officers convicted would be dismissed and that they continued to enjoy the Mscsiefidence.

(i) The Government

276. Referring to their observations concerning the circumstances in which an iatiestig
couldbe consideretb be defective (see paragrap® above), the Government allebthat, since
no liability arose in connection with the conduct of the pubiier operatios the fact thatt had
not been the subject of investigatimaswithout consequence. The Chamber itéafl concluded
that the planing and organisation of the G8 in Genoa had been compatible with the obligation to
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protect lifeunderArticle 2. Accordingly, there was no reason to investigate the persons responsible
for the planning.

277. The Chambehadcriticised the investigation for not elucidating the reasons M, had
not been taken straight to hospital, had been left in possession of a loaded pistol and had been
placed in a jeep that was cut off and had no protection. The Government dibsat\tbedomestic
investigationhad beenunable to establish with certainty whether the jeeps had followed the
detachmenbf carabinieri on the driversown initiative or because they were ordered to do so. In
any event, thidad beerthe only reasonable courseaitiongiven thatthe jeeps were required to
travel together and under cover of the detachment. M.P. hadplsemd in the jeep because of a
sudden event (his personal state) and the velhédbemme cut off because of the “trap” set by the
demonstrata. The pistol had been M.B fmeans of defending himself.

278. As M.P. had acted in setfefence, it was difficult to seghat offence could be imputed to
those responsible for the pubbeder operatios. Article 7 of the Convention requue for the
purpose of imposing a penalty, an intellectual link (knowledge and intent) digcksielement of
responsibility in the conduct of the person whad physically carrid out the offence (the
Government refeedto Sud Fondi S.r.l. an@thers v. Italy no. 75909/01, § 116, 20 January 2009).
In the instant case no physical offerareknowledge ofandintention to commit such an offence
could be imputed to those responsible for poli¢hy G8summit

279. Furthemore, criminal responsibility was strictly personal and presupposed a causal
relationship whereby the offence concerned was the direct and immediate consequbacacof
complained of. Any errors or problems there might have been in the organisatiagemant and
conduct of the publiorder operatiosicould in noway be considered to have been the direct cause
of the tragic events on Piazza Alimonda. It would therefore have beenlgapsrfo extend the
investigation to include highanking police officers or to try to identify other pers@muentially
responsiblelf the Chamber judgment were upheld on this point the State would be obliged to
institute pointless andamagingnvestigations which would yield no resuéied would interfere in
an arbitray manner in the lives of innocent individuals.

280. Nbo administrative or disciplinaryinvestigation had been opened concerninpe
carabinieri. However,two sets otriminal proceedingsvere pendin@gainst severalolice officers
for acts of violence allegedly committed against demonstrators on 21 and 22 JylgfgX@arlo
Giuliani's death The “overall context” of the G8 hadlso been examined in the course of the
parliamentary inquiry (see paragraphs 107-117 above), thakdfrihe twentyfive” (see paragraphs
121-138 above) and the investigations conducted by the Ministry of the Interior {segami 140
above).

(b) The Chamber judgment

281. The Chamberdeploredthe fact that the domestic inviggttion had been confined to
ascertainingvhetherM.P. andF.C. were to be heltiable and had nostudiedthe “overall context”
in order to determine whether the authorities had planned and managed themdlicperations
in such a way as to prevent the type of incident winad causedCarlo Giulianis death. In
particular, no light had been shed on the reaswisy M.P. had not been taken to hospital
immediately, had been left in possession of a loaded pistol and had been placedleteuh jesep
that had no protection. These questitrasl required an answer, given that “the fatal shot [was]
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closely linked to the situation in whidl.P. andF.C. found themselves{see paragraphs 2254
of the Chamber judgment).

3. Other alleged shortcomings in tlemestic investigation

282. The applicants contended that there had been numerous other shortcomings in the domestic
investigation. The Government contested this assertion. The Chamber did not considssangec
to examine thesissues (see paragraph 255 of the Chamber judgment).

(a) The parties submissions

(i) The applicants

283. The applicants allegkthat the investigatiohadlacked impartiality and independentad
not beenthorough and, having resulted in a decision to discontinue the procedthngieprived
them of a public hearing and hence of public scrutiny of diheumstancessurroundingtheir
relativés death.

284. In their request for the proceedings to be digowed the prosecuting authorities had
expressedincertaintyas toM.P.'s intentions when he fired the shots, finding thagasnot possible
to determine whethe.P. had simply wanted to frighten his assailants or had sought to defend
himself by firingin their direction, accepting the risk that he mightdaimeone According to the
prosecuting authoritiest could have been a casé causing death by negligencef knowingly
taking the risk of killing someone or of intentional homicide. After disimgstghe third possibility
(without due explanation), the public prosecutadconcluded thaM.P. had acted in sellefence
and thata request should be made the proceedingt be discontinuedwing tothe existence of
“doubts’ based ongrounds of jusification (see paragraphs 5 above). In the applicants
submission, the prosecuting authoritieek of certainty regarding the establishment of the facts
had made publiproceedingsand further investigationecessary

285. The applicants conceded that they had lad®a to object to the public prosectgsarequest
to discontinue the proceedings and that following that objection a hearing had beengieidte
before the investigating judge. However, the heahiad been aoductedin camera, with only the
partiesand their counsel allowed to attend. Furthermore, the investigating juddettmtake a
decision on the basis of the evidence submitted by the prosecuting authwhtielsad effectively
accepted without question the version of events given by theenf&vcement agencies
representatives, without the injured party having the opportunity of questioningctiused
witnesses or experts. Thevestigating judgéad established the facts on the basis of an anamg/mo
account posted oa websitewith possible links to French anarchists; a public hearing should have
been held to test the accuracy of that account. Finally, the applicantsdad effective remedy
by which to challenge the investigating judggEcison to discontinu¢he proceedings, as an appeal
on points of law wasadmissibleonly on grounds of nullity, which did not apply the instant case
(Article 409 § 6 of the CCP — see paragraph 151 gbove

286. It also had to be boenin mind that theorensic examinations ordered by the public
prosecutor had produced contradictory findings. The applicants stressed the fofjoimiisg
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(a) according to the “Cantarella” ballistics report (5 December 2001), thereaw@8%
probability that the spent cartridge found inside the jeep matchedsMyém, while the cartridge
found near Carlo Giuliani's body was only a 10% match (see paragraph 54 above);

(b) the “Manetto” ballistics report (15 January 2002) stated that the two caedritgl come
from M.P's pistol and that the fatal shot had been fired in a downward direction, fronarecdistf
between 110 and 140 centimetres (see paragraph 55 above);

(c) the ballistics report of 26 July 2002 by a panel of experts concluded that bétioge @arlo
Giuliani the bullet had collided with an object which had deflected its trajecteeygaragraphs 56
62 above);

(d) according to theautopsyreport, M.P. had fired downwards and the shot had not been
deflected (see paragraph 50 above).

287. Furthermore, Mr Romanini should not have been appointed as an, expieg to the fact
thatin September 2001 head published an article in a specialist weapons journal in which he
stated thatVl.P.'s conduct was to be regarded as a “clear and wholly justified defensive reaction”
(see paragraph 56 abov€uestions regarding Mr Romarigiimpartiality had been raised by the
daily newspapell Manifestoon 19 March 2003, that is to say, before the decision to discontinue
the proceedhigs was taken onMay 2003. As the case had not progressed beyond the preliminary
investigation stage, the applicants had not had an opportunity to requBstManinis exclusion.
Theforensicexamination in which he had participated had, moreover, tlegreat significance, as
it had given rise to the intermediate object theory, which the investigating judgetepted.

288. In any case, sincthe judicial authority had nactedpromptly at the scene of the events
and had nomanaged to preserve the scetie bullets had never been recovered, with the result
that no proper ballistics examination had been possible. Only two spent cartrddgbsen found,
and it was not even certain that they were from the bullets fired By M.

289. With regard to the first and secosdts ofballistics teststhe applicantg€oncededhat it
had been open to them theoryto request the public prosecutor to apply to the judge for the
immediate production of evidencHowever, as therosecuting authorities themselvesd made
such an application and it had been refused, the applicants had seen no point in making the reques

290. The public prosecutor had also decided to entrust a signifieahbpthe investigation to
the carabinieri, and in particular to the Genoa provincial command and the mobile brigade of the
Genoaguestura In particular, thearabinieri had:

— seized M.Ps weapon and certified that it had a magazine containing feaerfifteen rounds
of ammunition;

— carried out the initiainspection of Carlo Giuliani's body and of the jeeps;

— seized one of the jeeps and the material inside it, including a spent cartridge;

— compiled photographic evidence of the equipment which M.P. had at the time of the events;

— acquired, checked and examined the audiovisual material relating to the evedtsially
2001,

— drawn ughe record®f some of the statements made to the public prosecutor.

291. The appliants further stressed that immediately after Carlo Giwiateath, M.P., D.R.
and F.C. had left the scene (with the jeep and weapons) and had been absent until the public
prosecutor had begun hearing evidence several hours later. Théyadhad interviev with their
superior officers and had been able to communicate among themselves befgrguiestioned by
the public prosecutor. Moreover, D.R. had not given evidence until the day after the exknts a
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some of the lavenforcement officers present at tseene had been questioned only after a
considerable delay (Captain Cappello had made a statement on 11 September 2001egudyhis d
Zappia on 21 December 2001).

292. In the applicantsview, severalarabinieri and police officers and thequestorehimself
should have been placed under investigation in the judicial proceedings con€arimiulianis
death. The Genoguesturahad played arhajor’ role in the planning, organisation and management
of the publieorder operatios during the G8 summit. The Genomestorewas the most senior
official responsible for public order, the police control centre had been run uédsturaand
officers from the latterhad issued and carried out orders to intervene againstutesBianche
march.To guarantee the independence and impartiality of the investigation the public prosecutor
should have entrusted it to the revenue poleaafdia di finanzy a branch of the police which
wasnotimplicatedin the events.

(i) The Government

293. The Government submitted that the investigation had been conductethevgquisite
promptnessThe judicial authority hadspared no efforin seeking to establisthe facts and had
deployed the most advanced technologies as well as more traditional methods, tHence
prosecuting authoritiesnd the investigators had carried out further questioning of persons who had
already given evidence once, where this was deemed necessary, and had alsodekea om
local residents whbadwitnessed the events. A reconstruction of the events and test shootings had
been carried out at the scene. A large body of audiovisual mafesial the lawenforcement
agencies and private sourcesd been included in the case file. Theegs ofbdlistics testshad
been ordered by the public proseclstaffice andthe investigating judge haetlied onmaterial
from sources close to the demonstrators themselves (an account publisineahanchist website).

294. The investigation had been opened as a matter of course and the applicants had had the
opportunityto participae in itfully from the outseby being represented by lawyensd appointing
experts of their own choosintn particular, the applicaritexperts had pécipatedin the thirdset
of ballistics test@nd in the reconstruction of the evefsise paragraph7 above).

295. The applicants ha@lso been able to make criticisms and requests when objecting to
discontinuation ofhe casgandtheinvestigatingudge had provided them with sufficiently detailed
reasondgor refusingtheir requests for further investigation (see paragraph 104 abWde it was
true that the applicants had not been able to reghestmmediate production advidence in
relation to the first steps in the investigation, checks of that kind were a matesiealy for the
police. When it came to théhird set ofballisticstests the public prosecutor had asked the parties
whether they had any objections he tuse bthe procedure under Articl@600of the CCP, and there
had been no objections. While the Government conceded that the first and setsooithallistics
testshad been carried out unilaterallyee paragragb4 and 55 abovejhey submitted thahese
had beemo more than routine checkamed solely at establishing whettarnot the two spent
cartridgeghat had beefoundmatched\V.P.5s weaponMoreover,M.P. had already admitted firing
two shotsandthe weapon hath any case been examinegaa during the thirdset ofballistics
tests

296. Within moments of the tragedy the Genoa polisquadra mobile della questura di
Genova had intervened and taken the investigation in hand.canabinieri had beerninvolved
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only in tasks of lesser importance am@inly when it came to seizirapjects in their possessien

for example, the vehicle and the weapoor summoningnembers of thearabinierito appearin
addition, the prosecuting authorities had kept the numbead%$ delegated to a minimum,
preferring to conductthe most important interviewghemselves andlso those liable to be
influenced by the fact that thiaterviewer was alaw-enforcement officer Given the level of
autonomy and independence of the judiciaryitaly and the fact that the investigationdn® be
entrusted to a police authority, tB¢éatecould not be said to have lacked impartiality in any sense.
Furthermore,the findings of the investigatiorand the reasons given fodiscontinuing the
proceedngshadprovided no grounds for suppositigatthere had been amagtemptat a covetup.

297. Al the experts appointed by the public prosecstoffice had been civiliapsvith the
exception of the second ballistics expert, whaswa police office(see paragraph 55 abovA} the
time of Mr Romanins appointmenthe prosecuting authorities had been unaware that he had
expressed the view tha¥l.P. had acted in selfiefence (see paragraph 56 abovdp the
Governmen$ submissionthe aim ofMr Romaninis article had been simply to propound a political
theory based on a comparison betweeninlc&entin question andin earliertragedy in Naples.
The fact that he had written the article did not render Mr Romanini urffitfiohi s mandaten an
objective and impartial manneas his taskhad not consisted in examininghether thefacts
supported thénypothesighat M.P. had acted iselfdefence. The panel of experts had been asked
in particular to give its views on the trajectafythe bullet. MoreoveMr Romaninis role had been
confined toconductingtest shootings in the presence of the other experts, the applicarttseand
latters experts. That “purely technical and essentially physipatitedurenad not afforded scope
for preconceivequdgmentsliable toinfluence theoutcomeof the investigationThe Government
furtherobserved that the applicants had not raised any objections to Mr Romanini's appointment.

B. The Court's assessment

1. General principles

298. Having regard to their fundamental character, Articles 2 and 3 of the Convention contain a
procedural obligation toarry out an effective investigation into alleged breaches of the substantive
limb of these provisiong¢seeErgi v. Turkey 28 July 1998, 8§82, Reports19981V; Assenov and
Others v. Bulgaria 28 October 1998, 88 1106, Reports1998VIIl ; and Mastromatteo cited
above, 8§ 89). A general legal prohibition of arbitrary killing by the agents of the Bvale be
ineffective, in practice, if there existed no procedure for reviewing the laedslof the use of
lethal force by State authorities. The obligation to protect the right to life underdwision, read
in conjunction with the State general duty under Article 1 of the Convention to “secure to
everyone within [its] jurisdiction the rights and freedoms defined in [the] Conventieqlires by
implication that there should be some form of effective official investigatimenvindividuals have
been killed as a result of these of force byjnter alios agents of the State (s&&cCann and
Others cited above, 8§ 161). The State must therefore ensure, by all means at itsl,d&aposa
adequate responsgudicial or otherwise- so that the legislative and administrative frameuset
up to protect the right to life is properly implemented and any breaches oigthiaare repressed
and punishedseeZavoloka v. Latviano. 58447/00, § 34, 7 July 2009
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299. The Statks obligation to carry out an effective investigation has in the Gocasdaw
been considered as an obligation inherent in Articletich requiresjnter alia, that the right to
life be “protected by law”. Although the failure to comply with such an obligation mag ha
consequences fane right protected under Article 13, the procedural obligation of Article 2 is seen
as a distinct obligatior{see /lhan v. Turkey [GC], no. 22277/93, & 91-92 ECHR 200eVI;
Oneryildiz v. Turkey [GC], no. 48939/99, 848 ECHR 2004XIl; and Silih v. SlovenigGC],
no.71463/01, 8§ 1534154, 9 April 2009. It can give rise to a finding of a separate and independent
“interference’ This conclusion derives frome fact that the Couttas consistently examined the
guestion of procedural obligations separately from the question of compliance wathbgtantive
obligation @énd, where appropriate, has found a separatatiaal of Article2 on that account) and
the fact thaton several occasions a breach of a procedural obligation under Article 2 has been
alleged in the absence of any complaint astsosubstantive aspedsee Silih, cited above,

88 158-159).

300. For an investigation into alleged unlawful killing I$yate agents to be effective, it may
generally be regarded as necessary for the persons responsible for and caitrfie investigation
to be independent from those implicated in theents(see, for exampleGuleg cited above,

88 8182, and Ogur, cited above, 88 992). This means not only a lack of hierarchical or
institutional connection but also a practical independeM®t is at stakéereis nothing less than
public confidence in the Stédemonopoly on the use of for¢geeHugh Jordan cited above, § 106;
Ramsahai and OthergsC], cited above, 8 325; andolevi v. Bulgaria no.1108/02, 8193 5
November 2000

301. The investigation must also be effective in the sense that it is capable of leading to
determnation of whether the force used was or was not justified in the circumstgeegsfor
example,Kaya v. Turkey 19February 1998, 87, Reports1998-) and of identifying and- if
appropriate -punishing those responsible (f@¢ur, cited above, § 88). This is not an obligation of
result, but of meansrhe authorities must take whatever reasonable steps they can to secure the
evidence concerning the incident, includimgter alia, eyewitness testimony, forensic evidence
and, where appropriate, an autopsy which provides a complete and accurate ragarg ahd an
objective analysis of thinical findings, including the cause of dea#ls fegardsautopsies, see, for
example,Salman v. TurkeyGC], no. 21986/93, 8 106, ECHR @DVII; on the subject of
witnesses, see, for examp&nrikulu v. Turkey [GC], no. 23763/94, 809 ECHR19991V; as
regardsforensicexaminationssee, for exampleGul v.Turkey no. 22676/93, 8 89, 14 December
2000). Any deficiency in the investigation which undermines its ability to establisitdbee b
death or the person responsible will risk falling foul of this stan¢{eedAvsar, cited above, 8§88
393-395).

302. In patrticular,the investigatiols conclusions must be based on thorough, objective and
impartial analysis of altelevant elements. Failing to follow an obvious line of inquiry undermines
to a decisive exterthe investigatiois ability to establish the circumstances of tase and the
identity of those responsible (skKelevi, cited above, § 201). Nevertheledw nature and degree of
scrutiny which satigf the minimum threshold of the investigat®reffectiveness depend on the
circumstances of the particular casbey must be assessed on the basis of all relevant facts and
with regard to the practical readis of investigation work (se&elcea and Mazare v. Romania, no.
64301/01, § 1051 DecembeR009.
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303. In addition, the investigation must be accessible to the viirfamily to the extent
necessary to safeguatiteir legitimate inerests There mustlsobe a sufficient element of public
scrutiny of the investigatigrthe degree of which may vary from case to case Hseg Jordan
cited above, 8§ 109, andarnava and Others v. Turk¢gC], nos. 16064/90, 16065/90, 16066/90,
16068/90 16069/90, 16070/90, 16071/AK072/90 and.6073/90 § 191, ECHR 2009...; see also
Guleg cited above, 8 82, where thectim's father was not informed of the decision not to
prosecute and Ogur, cited above, 8§ 92, where the family of the victim had no access to the
investigationor the court documernjts

304. However,disclosure or publication of police reports and investigative materials may
involve sensitive issuesvith possible prejudicial effects to private individuals or other
investigations and, therefore, cannot be regarded as an automatic requiremeArticide2. The
requisite access of the public or the vicsimelatives mayhereforebe provided for in ther stages
of the procedure (see, among other authoriltekerr v. the United Kingdopmo. 28883/95, § 129,
ECHR 2001IIl). Moreover,Article 2 does notimpose a duty on the investigating authorities to
satisfy every request for a particular investigative measure made byiereiahe course of the
investigation(seeRamsahai and Othef&C], cited above, 8 348, anikicea and Mazare, cited
above, § 113).

305. A requirement of promptness and reasonable expedition is imptlu$ context (se@asa
v. Turkey 2 September 1998, 88§ 1QP4, Reports1998VI;, Tanrikulu, cited above, § 109; and
Mahmut Kaya v. Turkeyno.22535/93, 88 10407, ECHR 2004ll). It must be accepted that there
may be obstacles or difficulties which prevent progress in an investigation iticalparsituation.
However, a prompt response by the authorities in investigating a use of letleaif@ycgenerally
be regarded as essential in maintaining public confidence in their adherdmeeul® of lanand in
preventing any appearance of collusion in or tolerance of unlawfu(ses®icKerr, cited above,

88 111 and 114, ardpuz cited above, § 150).

306. However, it cannobe inferred from the foregoing that Article 2 may entail the right to
have third parties prosecuted or sentenced for a criminal ofteae8ilih, cited above, § 194; see
also, mutatis mutandisPerez v. Franc¢GC], no. 47287/99, §0, ECHR 2004l) or an absolute
obligation for all prosecutions to result gonviction, or indeed in a particular senter(see
Zavoloka cited above, § 34(c)).

On the other hand, the national courts shouldunoier any circumstancés prepared to allow
life-endangering offences to go unpunished. The Goutgsk therefore coisss in reviewing
whether and to what extent the courts, in reaching their conclusion, may be deensck to h
submitted the case to the careful scrutiny required by Article 2 of the Canvesd that the
deterrent effect of the judicial system in placed #me significance of the role it is required to play
in preventing violations of the right to life are not undeved (seeDneryildiz, cited above, § 96,
andMojsiejew v. Polandno. 11818/02, § 53, 24 March 2009

2. Application of these principles to the present case

307. The Court observes at the outset that it has just concluded, from the standpoint of the
substantive limb of Article 2, that the use of lethal force was “absolutely s@ges defence of
any person from unlawful violence” (see paragraph 194 above) and that there has beatioo viol
of the positive obligation to protect life on account of the organisation and planning of thegpolici
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operations during the G8 summit in Genoa and the tragic events on Piazza Alimenuaégeaph
262 above).

308. In arriving at that conclusion the Court, on the basis of the information provided by the
domestic investigation, had available to it sufficient evidence to satisfy it thatiddPacted in
seltdefence in order to protect his life and physical integrity and those of the othugrants of the
jeep against a serioasd imminent threat, and that no liability in respect of Carlo Gitdialaath
could be attributed under Article 2 of the Convention to the persons responsible for theadigani
and planning of the G8 summit in Genoa.

309. It follows that the investigation was sufficiently effective to enable it to be rdeted
whether the use of lethal force had beestified in thepresentcase (see the catmv cited at
paragraph 301 abovend whether the organisation and planning of the policing operdtauhs
beencompatible with the obligation to protect life

310. The Courtfurthernotes that several decisions taken by the organisers of the G8 and by the
commanding officers of the battalions present on the ngronere examined and subjected to
critical scrutiny in the course of the “trial of the tweffitye” (see paragraphs 121-138 above) and of
the inquiry conducted by the parliamentary commission (see paragraph$l70@bove).
Furthermore, the Genapuesturawas the subject of an administrative inspection (which identified
problems in the organisation of the kanforcement operations and “potentially punishable”
incidents) and the Public Safety Department of the Ministry of the Interior pdptaking
disciginary action against several police officers and the Geqestore(see paragraph 140
above).

311. 1t remains to be determined whether the applicants were afforded access to the
investigation to the extemiecessary to safeguditkir legitimate interestswhether the proceedings
satisfied the requirement of promptness arising out of the '‘€@magdaw and whether the persons
responsible for and conducting the investigation were independent from those irdpicate
events.

312. In that connection the Court observes that it is true that under Italian lamjured party
may not apply to join the proceedings as a civil party until the preliminaringeand that no such
hearing took place in the ment case. Nevertheless, at the stage of the preliminary investigation
injured parties may exercise rights and powers expressly afforded tdyhiem. These include the
power to request the public prosecutor to apply to the investigating judgéefammediate
production of evidence (Articld94 of the CCP) and the right to appoint a legal representative. In
addition, injured parties may submit pleadings at any stage of the proceedingxcap, ie
cassation proceedings, may request the inclusionidémrese (Article 90 of the CCP seeSottan]
cited above, where these considerations led the Court to conclude that thenbioil Article 6 § 1
of the Convention was applicable to criminal proceedings in which the applictinipgded as an
injured party but not as a civil party).

313. It is not disputed in the instant case that the applicants had the option to exer@se thes
rights. In particular, they appointed experts of their own choosing, whom thayctest to prepare
expert reports which were submitted to the prosecuting authorities and the inussgtigdge (see
paragraphs 686 above), and their representatives and experts participated in thesehiod
ballisticstests(see paragraph 57 above). Furthermore, they were able to lodge an objection against
the request to discontinue the proceedings and to indicate additional iateestigasures which
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they wished to see carried out. The fact that the Genoa investigating jualkjegmse of her
powers to assess the fa@nd the evidence, refused their requests (see paragraph 104 above) does
not in itself amount to a violation of Article 2 of the Convention, particularly sincentiestigating

judge's decision on these points does not appear to the Court to havebiiesny.a

314. The applicants complained in particular that they had not had enough time to appoint an
expert of their choosing ahead of the autopsy on 21 July 2001. They also complained of the
“superficial” nature of the autopsgport and the impossibility of conducting furtlexpert medical
examinations because of the cremation of the body (see paragraph 264 above).

315. The Court accepts that giving notice of an autopsy scarcely three hours tefore
beginning of the examination (see paragraph 48 above) may make it difficult in g@raictot
impossible, for injured parties to exercise their power to appoint an expéwtioithoosing and
secure the lattey attendance at the forensic examinations. The fact remains, however, itlat2Art
does not require, as such, that the vigimlatives be afforded this possibility.

316. It is also true that, wherenaexpert medicakxamination is of crucial importance in
determining tk circumstances of a death, significant shortcomings in the conduct of that
examination may amount to serious failings capable of undermining the \affexts of the
domestic investigation. The Court reached that conclusion, in particular, in a case foll@ving
allegations that the death had been the result of torture, the autopsy sigpedpy doctors who
were not forensic specialistsad failed to answer some fundamental questi(see Tanl, cited
above, 88 149-154).

317. The present case, however, differs significantly frbamk. Moreover the applicantslid
not provide evidence any seriousfailingsin the autopsy performed on Carlo Giulialtiwas not
alleged either,that the forensic experts héalled toestablish the cause of death with certgititg
applicants did not contest before the Court the domestic authardiedusion that Carlo Giuliani
had died as a result of the shot fired by M.P.

318. The applicants stressed that the forensic experts had omitted to extractcandl a
fragment of bullet which, according to the results of the scan performégk diody, was lodged in
the victims head (see paragrapB6 above). The Court notes that Mr Salvi, one of the experts,
explained at the “trial of the twenfwe” that the fragment had been very small and very difficult to
find because of the damage to the brain tissue and the large amount of blood present. It had been
regarde as a “minor detail” and the search for it had been discontinued (see paragraph 130 above)

319. The Court does not consider it necessary to assess the pertinence of thigierplaoa
the purposes of examining the applicamtsmplaint, it simply observes that the fragment in
guestion might have served to shed light on the trajectory of the fatal bullein(gradticular
whether it had been deflected by another object before hitting Carlo Giuliani). Howasvthe
Court has just noted in relation to the substantive aspect of Article 2 (sepapaisa 192193
above), the use of force would have been justified under this provision even if the “inteemediat
object theory” had been dismissed. It follows that the metal fragmepieistion was not crucial to
the effectiveness of the investigation. Moreover, the Court observes that theiamenfeCarlo
Giuliani's body, which made any furthexpert medicaéxaminatios impossible, was authorised at
the applicantsequest (see pageaph 49 above).

320. The Court also notes that the procedural obligations arising out of Article 2 réuatitan
effective “investigation” be carried out and do not require the holding of publimbgaHence, if
the evidencegathered by the authorities is sufficient to rule out any criminal respotysimilithe
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part of the State agent who had recourse to force, the Convention does not prohibit the
discontinuation of theroceedings at the preliminary investigation stage. s Gourt has just
found, the evidence gathered by the prosecuting authorities, and in particular the footage of the
attack on the jeep, led to the conclusion, beyond reasonable doubt, that M.P. had acted in self
defence, which constitutes a ground of jisition under Italian criminal law.

321. Furthermore, it cannot be said that the prosecuting authorities accepted wjitlestion
the version supplied by the lamnforcement officers implicated in the events. They not only
guestoned numerous witnesses, including demonstrators and third parties who had witnessed the
events on Piazza Alimonda (see paragraphgiéd@bove), but also ordered sevefatensic
examinations, includingan expert medical examinatioand threesets of ballistics tests(see
paragraphs 480 and 5462 above). The fact that the experts did not agree on all aspects of the
reconstruction of events (and, in particular, on the distance from which the shot had loeandire
the trajectory of the bullet) was not,iteelf, such as to make further investigations necessary, given
that it was for the judge to assess the pertinence of the explanations gifiernvhyidus experts and
whether they were compatible with the existence of grounds of justificatenpgig he accused
from criminal responsibility.

322. It is true that thecarabinieri, that is, the armed force to which M.P. dnd. belonged,
were given the task of conducting certain checks (see paragraph 290 above). Howewerpin vie
the technical and objective nature of those checks, this fact cannot be said to haveyadversel
affected the impartiality of the investigation. To hold otherwise wbeldo impose unacceptable
restrictionsn many caseen the ability of the courts to ik@n the expertise of the laenforcement
agencies, which often have particular compet@m¢he matter (seenutatis mutandiand from the
standpoint of Article 6 of the ConventioBmmanuello v. Italydec.), no. 35791/97, 3August
1999).In the instat case, the lavenforcement agencies were already present at the scene and were
thus able to secure the area and search for and record any items of relevance totitatioves
Given the number of people on Piazza Alimonda and the confusion reigtenghef shots were
fired, the authorities cannot be criticised for not finding objects as sma# asilibts fired by M.P.

323. In the Court view, Mr Romanins appointment as an expert raises sonoee delicate
issues as hehad openly defended the vievin an article written for a specialist journtiat M.P.
had acted in selfiefenceg(see paragraph 56 abovk)should be observed in this connection that t
expert reports ordered in the context of theestigationwere degjned among other thingdp
provide evidence for or against that vievinelpresence of an expert who had preconceived aeas
the subjectvasthereforefar from reassuring (as regards the expeudle injudicial proceedings,
seeBrandstetter v. Ausia 28 August 1991, 8 59, Series A no. 2INgverthelessMr Romanini
was just one member of a feexpert team (seenutatis mutandisMirilashvili v. Russia no.
6293/04, 8§ 179, 11 December 2008 hadbeen appointed by the prosecuting authoritiesranid
by theinvestigating judge and was therefore not acting as a neutral and iingaxiiary of the
latter (see, converselyBonisch v. Austria6 May 1985, 83, Series A no. 92, anflara Lind
Eggertsdéttir v. Icelandno. 31930/04, § 47, ECHR 20017Il). Furthermore, the tests he was
required to carry out for the purposaisthe ballisticsreportwere of anessentiallyobjective and
technical nature. Accordingly, his presence was not capable, in itsefpropromisingthe
impartiality of the domestimvestigation.
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324. Furthermore,it has not beenestablished by the applicants that the investigation lacked
impartiality and independence or that the branch of the police wleidbrmedcertain steps in the
investigationwasimplicated in the events ®uch arextent that the entire investigation should have
been entrusted to the revenue police (see the appiedliegationsat paragraphs 283 and 292
above).

325. Finally, as regards the promptness of the investigation, the Court observes thaat it w
conducted with the requisite diligence. Carlo Giuliani died on 20 July 2001 and the public
prosecutos office closed the preliminary investigation, with a request for the casee to
discontinued, approximately one year and four months later, in late 2002.[@etdMber 2002 the
applicants objected to that request (see paragraph 76 above) and the hearing b&amothe
investigating judge took place four months later, on 17 April 2003 (see paragrapb\e). &he
text of thedecisiondiscontinuing the proceedings waepositedwvith the registry twentyhree days
later, on 5 May 2003 (see paragraph 82 above). In the circumstances, it cannot be sagd that t
investigation was beset by excessive delays oetapktime

326. In the light of the foregoing, the Court concludes that there has been no violation of Article
2 of the Convention in its procedural aspect.

lll. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION

327. The applicants alleged that the lack of immediate assistance after Carlo Giulidalidrad
to the ground and the jeep had driven over his body had contributed to his death and amounted to
inhuman treatmenihey referred to paragraphs 5 and 8 of the UN Principles (see paragraph 154
above) and relied on Article 3 of the Convention, which provides:

“No one shall be subjected to torture or to inhuman or degrading treatmemigirmant.”

328. The Government maintained ththis complaint was manifestly ifbunded, given that the
autopsy report had found that the jsempaving driven over Carlo Giulidaibody had not entailed
any serious consequences for him, and given the rapid attempts to render agsigtanzictim.

329. The Chamber, observing that it could et inferred from the lavenforcements officets
conduct that they had the intention to inflict pain or suffering on Carlo Giuliani, tookevetivat
it was not necessary to examihe case under Article 3 of the Convention (see parag2Gihg61
of the Chamber judgment).

330. The Court considers that the facts complained ofafain the scope of the examination it
has carried outinder Article 2 of the Convention. Accordingly, it sees no reason to depart from the
approach taken by the Chamber.

IV. ALLEGED VIOLATION OF ARTICLES 6 AND 13 OF THE CONVENTION

331. The applicants complained that they had not had the benefit of anigatiest that
conformed to the procedural requirements arising out of Articles 6 and 13 of the Convention.
Article 6 8 1, in its relevant parts, provides:

“In the determination of his civil rights and obligations ... everyonatiled to a fair and public hearing within
a reasonable time by an independent and impartial tribunal established by la
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Article 13 of the Convention provides:

“Everyone whose rights and freedoms as set forth in [the] Conventoriaated shall have an effective
remedy before national authority notwithstanding that the violation has been cosanfiy persons acting in an
official capacity.”

332. The applicants submitted that, in view of the inconsistent and incomplete findings of the
investigation, tk case had required more detailed examination within a framework of genuine
adversarial proceedings.

333. The Government called on the Court to find that no separate issue arose under @\rticles
and 13 of the Convention or, alternatively, that there had been no breach of those pr@nsans,
the way in which the investigation had been conducted and the fact that the applicants had
participated in it.

334. The Chamber considered that, in view of its figdiof a violation of Article 2 of the
Convention in its procedural aspect, it was not necessary to examine the casArticldel3 o
Article 6 § 1 (see paragraphs 265-266 of the Chamber judgment).

335. Bearing in mindthat in the instant case¢he applicants did not have the possibilityder
Italian lawof applyingto join the criminal proceedings against M.P. as civil parties (see, conversely
and mutatis mutandisPerez cited above, 88 735), the Court considers that their cdeipts
should not be examined under Article 6 8 1 of the Convention, but rather in the light of the more
general obligation on the Contracting States under Article 13 of the Convention to provide a
effective remedy in respect dreachesf the Convention, including of Article 2 (semutatis
mutandis Aksoy v. Turkeyl8 December 1996, 8§88 93-Reports1996V1).

336. The Court reiterates thahé “effectiveness” of a “remedy” within the meaning of Article
13 does not depend on the certainty of a favourable outcome for the applicant. Nor does the
“authority” referred to in that provision necessarily have to be a judiataority; but if it is not, its
powers and the guarantees it affords are relevant in determining whethem#uy rieefore it is
effective. Also, even if a single remedy does not by itself entirely gaisfrequirements of Article
13, the aggregate of remedies provided for under domestic law may (keesAbramiuc v.
Romaniano. 37411/02, § 119, 24 February 2009

337. In the instant case the Court has found that an effective domestic investigastyingat
the requirements of promptness and impartiality under Article 2 of the Convention wastednduc
into the circumstances surrounding the death of Carlo Giuliani (see paragpB26 above).

That investigation was capable of leading to the identification and punishmehé gdfetsons
responsible. It is true that the applicants were not able to apply to join theegimgs as civil
parties; nevertheless, they were able to exercise the powers affordaddd pgrties under Italian
law. In any event, their lack of status as civil parties resulted from thehi@ the criminal judge
had concluded that no offence punishable undemical law had been committed. Finally, there
was nothing to prevent the applicants from bringing a civil action for comjp@mséther before or
in parallel with the criminal proceedings.

338. In these circumstances, the Cournsiders that the applicants had effective remedies
available to them in respect of their complaint under Article 2 of the Convention.

339. It follows that there has been no violation of Article 13 of the Convention.
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V. ALLEGED VIOLATION OF ARTICLE 38 OF THE CONVENTION

340. The applicants alleged that the Government had not cooperated sufficiently with the Cour
They relied on Article 38 of the Convention, which provides:

“The Court shall examine the case together with the representatives of the gadt if need be, undertake an
investigation, for the effective conduct of which the High Caxting Parties concerned shall furnish all necessary
facilities”

341. In the applicantssubmission, the Government hgiven false or incomplete replies (for
instance, regarding the professional experience ofdhabinieriin the jeep and the presence of a
riot shield in the vehicle)They hadalsoomitted to give details of some essentiatumstancesin
particular, they had failed to:

— providedetailsof the command structure of the police aadabinieri extendingto the top of
the structure;

— specifythe criteria for selecting officers to be deployed on putnder operations;

— producethe documentgertifying the professionaéxperienceof the carabinieri concerned
(fogli matricolari);

— submitthe orders which police officer Lauro and the officers in charge of the compdny ha
receival from their superiors;

— indicatethe identity of the person who had ordered the attack ohuteeBianchenarch;

— produce transcripts of the relevant radio conversations.

342. The Government observed that their right to defend their case was “sacrosanhttaimd t
any case, they had made all the relevant information available to the Coustthsibformation
concerning thattackon theTute Bianchemarch, they submitted that thigas unconnected tilne
events at the centre of the presapplication.

343. The Chamber was of the view that there had been no violation of Article 38 of the
Convention because, although the information provided by the Governdignhot deal
exhaustively withall the points listed above, the incomplete nature of that informatidnnba
prevented the Couftom examining the cagsee paragraphs 269-271 of the Chamber judgment).

344. The Court sees no reason to depart from the approach taken by the Chamber on this point.
It therefore conludes that there has been no violation of Article 38 of the Convention in the instant
case.

FOR THESE REASONS, THE COURT

1. Holds,by thirteenvotes to four, that there has been no violation of Article 2 of the Convention
its substantive aspect as aegs the use of lethal force;

2. Holds, by tenvotes toseventhat there hs been no violation of Article 2 of the Conventiorits
substantive aspect as regards the domestic legislative framework ggvérainse of lethal
force or as regards thevegoons issued to the laanforcement agencies at the G8 summit in
Genoa;
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3. Holds,bytenvotes toseventhat there hs been no violation of Article 2 of the Conventiorits
substantive aspect as regards the organisation and planning of the policingpelating the
G8 summit in Genoa;

4. Holds, by tenvotes toseventhatthere has been no violation of Article 2 of the Convention in its
procedural aspect

5. Holds, unanimouslythat it is not necessary to examine the case under Articles 3 anthé
Convention;

6. Holds,by thirteenvotes to four, that there has been no violation of Article 13 of the Convention;

7. Holds,unanimously, that there has been no violation of Article 38 of the Convention.

Done in English and in French, and delivered at a public hearing in the Human Rights Building,
Strasbourg, on 24 March 2011.

Vincent Berger JeanPaul Costa
Jurisconsult President

In accordance with Article 45 § 2 of the Convention and Rule 74 § 2 of the Rules of Court, the
following separat®pinions are annexed to this judgment:

(a) Joint partly dissentingpinion of Judge Rozakis, Tulkens, Zupéit, Gyulumyan, Ziemele,
Kalaydjieva and Karakas;

(b) Joint partly dissentingpinion of Judge$ulkens, Zupanci¢, Gyulumyan andarakas;

(c) Joint partly dissenting opinion of Judges Tulkehsancic, Ziemele and Kalaydjieva.

J-P.C.
V.B.
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JOINT PARTLY DISSENTINGOPINION OF JUDGE
ROZAKIS, TULKENS, ZUPANCIC, GYULUMYAN,
ZIEMELE, KALAYDJIEVA AND KARAKAS

(Translation)

We are unable to agree with the majdsityonclusions concerning points
2, 3 and 4 of the operative provisions, according to which therkdgasno
violation of Article 2 of the Convention in its substantive and procedural
aspects.

1. As regards the substantive aspdbke Stats positive obligation to
protect life under Article 2 of the Convention raises two main questions in
the instant ase which, as we shall see, are closely linked. Firstly, did the
State take the necessary legislative, administrative and regulatory measures
to reduce as far as possible tisks andconsequences of the use of fétce
Secondly, were the planningrganiséion andmanagemenof the policing
operations compatible witiatobligation to protect lif@

2. We further believe that the obligation to protect life has to be
considered in thepecific contexiof the facts of the case: where a State
accepts the regpsibility of organising a highisk international event, that
obligation implies a duty to put in place the appropriate measures and
strategies to maintain law and order. In that connection, it cannot be argued
that the authorities were not aware of tlesgble dangers entailed in an
event such as the G8 summit. Moreover, the number oktdarcement
officers deployed on the ground demonssa this clearly (see
paragrapt255 of the judgment). In these circumstances, Article 2 of the
Convention cannot biaterpreted or applied as if the case merely concerned
an isolated incident occurring in the course of accidental clashes, as the
majority suggest. In the case of mass demonstrations, which are becoming
more and more frequent in a globalised world, thiggaton to protect the
right to life safeguarded by the Convention necessarily takes on another
dimension.

3. First of all, as regards the domedggislative framework governing
the use of lethal force, which, under the terofs Article 2 of the
Converion, must be capable of protecting the lives of the demonstrators,
we observe shortcomings which played a decisive role in the death of the
applicants son. The Government did not make reference to any specific
provisions governing the use of firearms during police operations, and
indeed observed thatirculars had simply been issued by the senior
command of thecarabinieri referring to the genergbrovisions of the
Criminal Code (see paragraph 207 of the judgment).

4. The 1990 United Nations Basic Principles on the Use of Force and
Firearms by Law Enforcement Officials, which tjuglgment cites among
the relevant international materials (see paragraph 154 of the judgment),
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provide pointers in this regard which it is now impossible to ignore. The
Preamble states that “[these] basic principles, which have been
formulated to assist Member States in their task of ensuring and promoting
the proper role of law enforcement officials, should be taken into account
and respectedy Governments within the framework of their national
legislation and practice, and be brought to the attention of law enforcement
officials as well as other persons, such as judges, prosecutors, lawyers,
members of the executive branch anel legislature, and the public”.

5. As regardsthe use of firearms paragraph 2 of the Principles is
crucial: “Governments and law enforcement agencies should develop a
range of means as broad as possible and equip law enforcement officials
with various types of weapons and ammunition that would aflmwa
differentiated use of force and firearms. These should include the
development of notethal incapacitating weapons for use in appropriate
situations, with a view to increasingly restraining the application of means
capable of causing death or injury to persons. For the same purpose, it
should also be possible for law enforcement officials to be equipped with
seltdefensive equipment such as shields, helmets, fprivef vests and
bulletyproof means of transportation, in order to decrease d¢lbd b use
weapons of any kind”.

6. Admittedly, in the particular circumstances of this case, given the
violence of the attack to which M.P. and his colleagues were subjected,
there is no guarantee that rubber bullets would have had a sufficient
deterrent effet to avert the danger posed by large numbers of demonstrators
wielding blunt instrumentsThe samemay be truein many similar
situations with which the las@nforcement agencies are confronted. For that
reasorwe would not arguéhatthe officersin the pesent case shoulthve
been issueddnly with nonlethal weaponsthe Statewas empoweredo
decidethat thelaw-enforcement personneahouldalso be equippedwith
guns firing live ammunitionNevertheless, e thing is certainv.P. didnot
have any alternative means of defence available to Wihile he could
have fired into the air or at a different angle, he had no weapon with which
to defend himself other than the Berettaigbellum pistol

7. Next, as regards the second aspect of the obligationotecprlife
arising out of Article 2 of the Convention, namely the planning and
management of the policing operations, we believe that tix@sea lack of
organisation imputable to the State. In its judgmemidahis Akin v. Turkey
(no. 30304/02, 84, 13 January 2009 the Court reiterated that “[ijn
keeping with the importance of this provision in a democratic society, [it]
must, in making its assessment, subject instances of the use of deliberate
lethal force ® the most careful scrutiny, taking into consideration not only
the actions of the agents of the State who actually administer the force but
also all the surrounding circumstances including such matters as the
planning and control of the actions under examination”.
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8. M.P., one of the large number cdirabinieri present at the scene and
the person who fired the fatal shot, was a young man aged twenty years and
eleven months who had been performing military service for only ten
months. Furthermore, it does not appear from the case file that he had
received specific training concerning pubtidder operations or how to act
in the event of disturbances during demonstrations. Finally, given his youth
and lack of experience, it is difficult to accept the fact that he did not receive
more support from his superior officers and, above all, that he was not given
particular attention once he had been judged unfit to continue on active duty
because of his physical and mental state. In these circumstances, moreover,
the fact that he was left in possession of a gun loaded with live ammunition
is especially problematic.

9. Thatsituation is in clear contradiction with paragraph 18 of the 1990
United Nations Basic Principles, according to which: “Governments and
law enforcement agencies shatisure that all law enforcement officials are
selected by proper screening procedures, have appropriate moral,
psychological and physical qualities for the effective exercise of their
functions and receive continuous and thoroughgz®ibnal training. Their
continued fitness to perform these functions shdnddsubject to periodic
review.”

10. Lastly, as regards the attack on the jeepsich, incidentally, were
not fitted with protective grilles on the rear and side windews$ was
obviously conceivable that the vehicles might come under attack, even
though they were intended for the transport of wounded officers rather than
to support lawenforcement personnel in the event of clashes with
demonstratordn an urban guerrilldype situation it was to be expected that
the demonstrators would not necessarily differentiate between armoured
vehicles and those providing logistical back-up.

11. In the light of the foregoing, we believe that the failings in the
organisation of the lavenforcement operations should be assessed from the
standpoint of both the criteria for selecting the arrmachbinieri deployed
in Genoa and the failure to give proper consideration to the particular
situation of M.P., who, despite being in a state of distress and panic, had
beenleft in a vehicle which was not adequately protecieih a lethal
weapon as his only means of defence. The requireimg@nbtect human life
called for greater support to be provided to the young officer.

12. In paragraph 253 of & judgment the majority state that the
application didnot concern the organisation of the pulaider operations
during the G8 as such, but weanfined to examining, among other things,
whether, in the organisation and planning of that event, failimys
occurred whickcould be linked directly to the death of Carlo Giulia@iur
answer to that questiois in the affirmative. The lack of an appropriate
legislative framework governing the use of firearrssupled with the
shortcomings in the preparation of the policing operations and in the
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training of the lawenforcement personnel, disclose real and serious
problems in the maintenance of public order during the G8 summit. In our
opinion, these shortcomings should be regarded as linked to the death of
Carlo Giuliani. Had the necessary measures been taken, the chances of the
demonstratorsattack on the jeep ending so tragically could have been
significantly reduced.

13. In relation to theprocedural aspect of Article 2 of the Convention,
two guestions arise. The first concerns the issue whether the conditions in
which the autopsy and the cremation of the body were carried out
undermined the effectiveness of the investigation, while the second relates
to the decision not to institute proceedings againgpatiee officials.

14. The circumstances surrounding the autopdgclose failings
imputable to the authorities. First of all, the applicants were given notice
very late of this fundamental step in the investigation, making it virtually
impossible for thento appoint an expert of their choosing. Furthermore, as
the prosecuting authorities themselves stressed, the expert report was
“superficial”, the doctors having omitted, in particular, to extract and record
a crucial piece of evidence, namely the fragmanbullet lodged in the
victim's head. Of course, there is no certainty that any tests carried out on
the fragment would have yielded a definitive answer to the question whether
the fatal bullet had been deflected by an object before hitting the apglicant
son. Nevertheless, it was not beyond the bounds of possibility that they
might have shed considerable light on the matter (the way in which the
fragment was deformed, for instance, or the presence of traces of material
might have helped to reconstruts irajectory). Moreover, it is common
practice in conducting autopsies to extract and record any object found in
the body which might have contributed to the person's death.

One of the experts, Mr Salvi, stated at the “trial of the twérgy that
the fragment in question had been very small and very difficult to recover
from the mass of brain tissue and, above all, was of no use for the purposes
of the ballistics tests. Be that as it may, it was up to the forensic experts to
undertake the necessary efforts to record any object capable of ctatifgin
circumstances of the death and lethal act in a homicide case that had
attracted an exceptional degree of media attention. The éxgeEstanption
that the fragment was of no relevance for ballistics purposes proved,
moreover, to be mistaken: in view of Mdstatements it was vital to
establish whether he had fired upwards with the aim of frightening off his
assailants or at chest height with the aim of hitting them or accepting the
risk of killing them.

In the light of the foregoing, we believe that the conditions in which the
autopsy was carried out gave rise to a violation of Article 2 of the
Convention in its procedural aspect.

15. The Government judged the applicamtsnduct to be “ambiguous”.

The aplicants, so the Government argued, had lseare that the results
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of the autopsy ordered by the public prosecutor would not be known for
another sixty days. Concern to ensure that the examinations were carried out
in a professional and reliable manner might have prompted them either to
contest the lawfulness of the autopsy or to request that it be performed
again. Far from doing this, they had requested permission to cremate the
remains. In doing so they had known, or should have known, that if their
request was granted no further examination of the body would be possible.
If the applicants had wished to retain the option of further forensic
examination, according to the Government, they should have opted to have
their son buried.

16. 1t is our belief thata family dealing with such a tragic event cannot
be criticised for failing to weigh up carefully all the ramifications of a
request to have the remains returned to them, made immediately after their
sons death. Although the applicants requested pernmmissiocremate the
body, the public prosecutsr office could have refused the request or
insisted that the cremation should not take place until the results of the
autopsy had been published. On the latter point it would have been
preferable for the forensiexperts to be given a shorter deadline for
completion of their task. A period of sixty days for the preparation of a
report a few pages long in such a sensitive and widely publicised case seems
excessive.

17. In these circumstances we believe that thean@ Chamber should
have upheld and reinforced the Chanwdéinding that the circumstances
surrounding the autopsy and the cremation of the appliceots body
were in breach of Article 2 in its procedural aspect.

18. The second question is whethike lack of an investigatioaimed at
establishing possible liability on the part of certain police officials breached
the procedural obligations arising out of Article 2.

We have just concluded that there were a number of failings, imputable
to the Italianauthorities, in terms of the support provided to M.P. and the
consideration of his particular situation during the G8 summit in Genoa, and
in terms of the organisation of the policing operations. This being so, was
there an obligation to institute invesdtgpns to elucidate these aspects of
the case? The domestic investigation in the instant case was confined to the
exact circumstances of the incident itself, examining only whether those
immediately involved should be held liable, without seeking to shed light on
possible shortcomings in the planning and management of the -puthdic
operations.

19. Of course we agree thatwould beunreasonable to require a State
to institute a criminal investigation where no offence has been committed.
In line with the general principles of criminal law common to the
Contracting States, in the circumstances of the present case the only persons
who might have been held criminally responsible fothe deathof the
applicants sonwere M.P. andF.C, who were placed undenvestigation
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andagainst whom proceedings were brought. However, those proceedings,

conducted by the prosecuting authorities, ended with a request to

discontinue the case on the basis of Articles 52 and 53 of the Criminal Code

(see paragraphs 67 et seq. of the judgment), which was granted by the
Genoa investigating judge (see paragraphs 82 et seq. of the judgment), thus
excluding any possibility of adversarial proceedings before a judge.

20. It is true that rtending the procedural obligations arising it
Article 2 to the point of requiring other individuals to be charged would
impose an excessivandimpracticableburden on the respondent State and
would be liable to be contrary tArticle 7 of the ConventionThe fact
remains, however, that an invegtiion capable of leading to the
identification andpossibly, the punishment of the persons responsible could
also bedisciplinary n character. In this regard it is astonishing that, in the
wake of the death of a demonstrator following the use of |&thed by an
agent of the State (an exceedingly rare occurrence in Italy), the Government
should acknowledge that no administrative or disciplinary investigation was
commenced concerning the representatives of the-eftdarcement
agencies. Admittedly, any sch investigation might have concluded that
there was no evidence of adigciplinary offence in the training and support
given to M.P. or, more broadly, in the organisation of the policing
operationsHowever, it might equally have shed light on the aimstances
surrounding some crucial aspects of the case which have unfortunately
remained obscurdn( particular,the criteria used iselectingand training
the officers conducting the publarder operatios at the G8 and the reasons
why M.P.'s personal siation was not taken duly into account).

21. The fact that nalisciplinary proceedingsf any kind were instituted
against thecarabinieri appears to have been based on the preconceived idea
that despite the tragic turn taken by events there was noseritto be made
of the manner in which the officehedbeendeployed on the ground or the
way in whichordershad beengiven throughout the chain of command.
However, it is clear from all the arguments put forward by the Government
in this case that theadgers linked to the rioting and the risks facing the
law-enforcement officers had been largely foreseeable.appeoachtaken
is difficult to reconcile with the procedural obligations arising out of
Article 2 of the Convention.
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JOINT PARTLY DISSENTINGOPINION OF JUDGB
TULKENS, ZUPANCIC, GYULUMYAN AND KARAKAS

(Translation)

To our considerable regret we are unable to subscribe to the majority
view, not just in relation to the finding that there has been no violation of
Article 2 of the Convention in its substantive andqgadural aspects as
regards the domestic legislative framework governing the use of lethal
force, the weapons with which the lamforcement agencies were issued
during the G8 summit in Genoa and the organisation and planning of the
policing operations at the G8 (on which points we would refer to our partly
dissenting opinion shared by Judges Rozakis, Ziemele and Kalaydjieva), but
also in relation to the finding (point 1 of the operative provisions) that the
use of lethal force was *“absolutely necessary” time particular
circumstances of this case.

1. On the subject of Article 2 of the Convention and the isghether
the fatal shot was justifiedve do not doubt the existence of a serious and
objective threat to M.P. at the moment he fired the fatal shetthe
photographs and audiovisual footage submitted by the parties show, the jeep
with M.P. on board was surrounded by demonstrators who were throwing
an assortment of objects and had tried to grab M.P. by the legs in order to
pull him out of the vehicle; the possibility of a lynching could not be ruled
out. Furthermore, before firing the shots, M.P. had displayed his gun and
clearly warned the demonstrators, shouting at them to leave unless they
wanted to be killed. Even amidst the confusion reigning around the jeep at
the material time, the sight of a loaded weapon, together with the threats
uttered by M.P., must have indicated to the demonstrators in no uncertain
terms that thecarabiniere was prepared to defend his life and/or his
physical integrity byusing potentially lethal force.

2. Despite this, the applicanson decided to continue his assault on the
carabinieri vehicle and its occupants, approaching the jeep brandishing a
fire extinguisher above his chest, prompting fears that he might aseait
blunt instrument. It could therefore be argued that the applicsorisbore
responsibility for his unlawful action, which triggered the tragic course
taken by events (seeputatis mutandisSolomou and Others v. Turkey
no.36832/97, § 48, 24 June 2008); according to this argument, he knew or
ought to have known that his action placed him at risk of a response from
the vehiclés occupants, possibly involving the use of the weapons with
which thecarabinieriwere equipped.

3. There is, however, one factor which swaounter to this interpretation
of events and which the Grand Chandbgudgment does not take into
consideration When questioned by a representative of the public
prosecutos office, M.P. stated that he haabt aimed at anyonand thatno
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one had been within his field of visi@t the moment he fired the shots. If

we areto believe this statementwhich was made bil.P. himself and the
credibility of which was never called into question by the domestic ceurts
the implication is that thearabinieredid not see the assailant approaching
with a fire extinguisher and did not aim at him. Article 52 of the Italian
Criminal Code (“the CC"ptates that persons who commit an offence may
claim sel-defencef they wereforced tocommit the offene by the need to
defend their rights against realdanger. That neednplies a subjective
perception of the existence of such danger, as demonstrated by the fact that
Italian law (Article 55 of the CC) provides for the possibility of prosecuting
the perpetrator of the offence for unintentional homicide where he or she, as
a result of negligence af a mistaken but punishable assessment of the
situation, overstepthe limits “dictated by necessity”. It would follow that

the shots were motivated W.P.'s dgtempts to defend himself not against
Carlo Giulianis unlawful action but against the overall danger created by
the demonstratorattack on the jeep.

4. It remains to be determined whether NsP.reaction was
“proportionaté to the danger he sought to avert. To that end, establishing
the trajectory of the shot fired by M.P. was of decisive importance. While
the imminent threat of an object with considerable destructive potential
being thrown justifies firing at chest height, an overall state of danger ca
only justify firing shots into the aifsee, in particulaiallis and Androulla
Panayi v.Turkey no. 45388/99, § 63, 27 October 2009, where the Court
stated that the opening of fire showdhenever possiblebe preceded by
warning shots). If M.P. did not see anyone targeting him directly and
individually, his response should have been aimed at dispersing rather than
eliminating the assailants.

5. In other words, only the firing of warning shots woblel compatible
with the requirements of Article 2 dhe Convention in its substantive
aspect weret to transpire thatM.P.s “defence” was not justified by the
need to halt an attack liable to result in immediate consequenasgmdus
nature which could not be averted by means of less radical actiorrdtie “
danger of an unjust attack” referred to in Article 52 of the CC). This follows
from the test of “absolute necessity”, which dictates that the force used must
be strictly proportionate to the aims pursued (g&®dronicou and
Constantinou v. Cypry® October 1997, § 17Reports of Judgments and
Decisions1997-VI). If methods less dangerous to human life can reasonably
be regarded as sufficient to achieve the aim of “defence of any person from
unlawful violence” or “for the purpose of quelling a riot”, then those
methods must be deployed. Moreover, the Italian Criminal Code (Article 52
in fine) appears to adojt similarapproach in requiring that the “defensive
response [be] proportionate to the attack”.

6. In short, if M.P. was seeking to defennimself against the
demonstratorsassault on the jeep rather than against the applicsmrs
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individually, it cannot be concluded that there was a serious threat to his
person of such imminence that only shots fired at chest height could have
averted it.While it is true that the jeep was surrounded by demonstrators
and that various objects were being thrown at it, the fact remains, as shown
by the photographs in the file, that when M.P. drew his pistol and opened
fire no one with the exception of Carlauani was attacking him directly,
individually and at close range. The firing of shots into the air would
probably have been enough to disperse the assailants; if not, M.P. would
still have had time to defend himself by means of further shots, this time
targeting those individuals who, despite the warning shots, chose to
continue the attack. It should be borne in mind in that regard that M.P. had
an automatic pistol which was loaded with fifteen rounds of ammunition.

7. In the light of the foregoing, arek we have already observed, it was
of decisive importance to establish the trajectory of the bullets fired by M.P
On this point, two theories were put forward. According to the first,
defended by the applicants, the fatal shot was faedchest height
according to the second, supported by the Government and considered more
likely by the investigating judge, the bullet was firagwardsand was
deflected in the direction of Carlo Giuliani after colliding with an object
(probably a stone) thrown by the demonstrators.

8. If we accepthe latterversion of eventsnamely that the bullet was
fired upwards,any appearance of a violation of Article 2 can be ruled out,
on the basis that an unforeseeable and uncontrolfabier turned M.Ps
warning action into a fatal shdsee Bakan v. Turkeyno. 50939/99,

88§ 5256, 12 June 2007, in which a warning shot fired during a chase
ricocheted and accidentally killed the applicamédative, prompting the
Court to find that the death had been caused by “misadventure”). Even
amidst the panic generated by a violent and unexpected attack,
law-enforcement officershould be expected to fire warning shots before
resorting to lethal force. However, they cannot be deprived of any means of
defence by being required to alldar the possibility- statistically unlikely

but theoretically always present during clashes between police and
demonstrators that the trajectory of a missile could be deflected following

a collision with a flying object.

9. If, on the other hand, M.Rired at chest heightit would have to be
concluded, in our view, that the use of lethal force was not “absolutely
necessary” within the meaning of Article 2 of the Convention.

10. In these circumstances it is regrettable that the domestic
investigationwas unable to establish with certainty whether or not the bullet
ricocheted off an object before striking Carlo Giuliani. The investigating
judge simply stated that the powerful nature of the weapon and the low
resistance of the body tissue through wtittod bullet had travelled “served
to confirm” “the intermediate object theory”.
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11. We would observe that the authorities had a number of elements
available to them in calculating the trajectory of the fatal bullet: the various
forensic medical and balliss reports; the fact that the bullet had
fragmented; the fact that an object is shown on film disintegrating in the air
shortly before Carlo Giuliani fell to the ground; the theory advanced by the
applicantsexperts according to which the fragmentation of the bullet could
have been caused by factors other than collision with a stone; and the
photographs taken shortly before and shortly after the fatal shot and during
the autopsy.

12. The photograph taken a few moments before the shot shows the gun
positioned at chest height(see also point 6 of Judge Brd&zagartly
dissenting opinion, annexed to the Chamber judgment), at an angle
compatible with the wound sustained by Carlo Giuliani (according to the
autopsy report, the bullet entered the body throughléft eye socket and
exited through the back of the skull, travelling through the body in a
downward direction). Accordingly, although it is not impossible, it is
unlikely that (a) M.P. raised his gun just as he fired the shot; (b) the bullet
ricocheted @ a flying object; (c) the angle of collision between the object
and the bullet was such as to make the bullet strike the victim very close to
where it would have struck him had the gun not changed position.

13. As regards scenario (b) above, it should be noted that the
photographs taken just before the fatal shot do not show any stone or other
object hovering in the air. This would seem to indicate that in the moments
surrounding the firing of the shots the demonstrators were not engaged in
intensive thowing of missiles. That suggests that the statistical probability
of any of the three scenarios having occurred is low; the likelihood of all
three occurring in rapid succession is smaller still.

14. In terms of the Coud casdaw, when an applicant addes prima
facie evidence that excessive use was made of lethal force, the onus is on
the Government to prove otherwise (s&gcu v. Turkey, no. 27601/95,
8§95, 31 May 2005, andkkum and Others v. Turkeyo. 21894/93, § 211,
ECHR 2005Il). We believe that the same should apply where the
Government rely on a statistically unlikely theory in order to counter the
applicantsversion of events, which is corroborated by visual evidence; it
was for the authorities to prove that the very rare events whichatlegyed
actually occurred. However, no such proof was furnished either at domestic
level or before the Court. In her decision to discontinue the proceedings the
investigating judge herself observed that the ballistics tests had not
succeeded in establiskyinhe initial trajectory of the shot.

15. Finally, it seems to us that the Grand Chamber judgment does not
place the events giving rise to this tragic case in their propetext
Proceeding as though the case concerned a situation of individual vjolence
the Grand Chamber concludes that the use of lethal force was necessary in
defence of the person concerned under Article 2 § 2 (a) of the Convention
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(see paragraph 194 of the judgment). Accordingly, it considers it
unnecessary to examinenether the usefdorce was also unavoidable “in
action lawfully taken for the purpose of quelling a riot or insurrection”
within the meaning of suparagraph (c) of the second paragraph of
Article 2 (see paragraph 196 of the judgment). However, that was precisely

the crucial issue to be examined in this case.
16. These considerations lead us to the conclusion that there has been a

violation of Article 2 of the Convention in its substantive aspect.
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JOINT PARTLY DISSENTINGOPINION OF JUDGIES
TULKENS, ZUPANCIC, ZIEMELE AND KALAYDJIEVA

(Translation)

We cannot agree with the majofgyconclusions in relation to point 6 of
the operative provisions, to the effect there has been no violation of
Article 13 concerning the right to an effective reiype

One of the crucial issues in terms of Article 13 of the Convention is the
fact that the applicants were unable to join the criminal proceedings as civil
parties because the investigating judge discontinued the case. They were
thereby deprived of the support of the prosecuting authorities in seeking to
establish the facts and obtain the evidence.

To contend in that regard, as the judgment does, that “there was nothing
to prevent the applicants from bringing a civil action for compensation
either before b in parallel with the criminal proceedirigs(see
paragrapt837 of the judgment) strikes us as not merely theoretical but also
illusory, since in any event the Grand Chamber considers the entire policing
operation to have been perfectly lawful.
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